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| || SPECIAL CASES 
| |] [ARGUED and ADJUDGED © 
oy IN THE 5 
King & Queens Bench: 
1 | 2d, d, 4th, 5th, and 6th Years of the 


|| Reigns of King William and Queen Mary, and 
II | 7tb Year of King William, and Judgments there- 


ba, "TOs 


| || upon; with ſeveral of the Pleadings at large, 
being carefully examined by the Records, 


| 0 3 | AND ALSO 


I | The Number-Rolls of moſt of the other Caſes. 
II | Uery few of theſe Caſes were ever pꝛinted befoꝛe. 
e Carefully Collected by à Learned Hand. 5 
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. - | | * for Charles Harper at the Flower de Luce over. againſt St. Dun ſtaus 
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” 88 | 1 
EFORE I give an account of the following Caſes, _ 
I ſhall mention ſomething of Reports in general. 
We have no printed Caſes of the Antient Proceed- 
ings either in the Sheriffs Torn, or in the County 
Courts; the Reaſon whereof may be, becauſe Juſtice 
was then Adminiſtred in a Summary way, and de 
plano. e . 
Neither have we any for above one hundred years 
after the Courts of Law were ſettled in / eſtminſter-Hall, 


which was about the latter end of King Jobn. 
- Butin the Reign of Ed. 3. when the Profeſſors of the 
Law (as my Ld. Coke obſerves) were excellently Learn- 
ed, and when Serjeants drew their own Pleadings, then 
(as he farther mentions) jangling and Queſtions did 
| ariſe, and Exceptions were taken more to Form then 
Matter. It was then our Book-Caſes began, and 
have been continued ever ſince. 2 
And it is neceſſary it ſhould be fo, hecauſe the Opi- 
nions of Lawyers are generally guided by thoſe of their 
Predeceſſors, in which they ſeem to imitate the Antient 
Praætors, who eſtabliſhed their judgments, not ſo much + 
upon their own Reaſon, as upon the written Laws of 


the Empire. 
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Dis true, it was the Co 


mplaint of that Learned Perſon 


before · mentioned, that he liv d in a ſcribling Age, and that 


* 


jud 


very 


1 


4 


uotidie plu 
nd fo has the 


= ſeveral years 


lus 


atte 
ged, and has not on 
Records, but was aſſiſte 
able Clerk, in which he was particularly concerned. 


ended t 


qnotidie pejus ſcribunt ; yet he wrote on. 
ector of theſe Caſes, who for 
hat Court in which they were ad- 
7 compared them with the 
in the ſpecial Pleadings by a 


* 


E729 


Some, and but a few of them are reported by others, 


examined with 


and recommended by a great Name in the Title Page, 
which is a certain Advantage to 
ther tis ſo to the Reader or not; but 't 
the Reader which is chiefly intended by theſe Papers. 
- The Quorations in the Margin have been carefully 
he Books, and out of that F arrago © 


the Bookſeller, whe- 
but tis the benefit of 


- 


Authorities which are uſually cited at the Bar none are 
here inſerced bur ſuch as ſeem pertinent to the Caſe in 
eſtion. 5 


qu 


And that nothing might be wanting to this Work, 2 


* 


* 


a much more than uſual Care has been had in the Cor- 


rection of it; and the nice Examination of the Rolls, 
penſive, has been performd 
ad what has been done in moſt Books of 
this Nature. So that it may well be hoped, that thoſe 
few Miſtakes, which poſſibly have eſcap'd the Preſs 


however troubleſome and ex 


perhaps b 


eyond w 


may eaſily be corrected 


* 


; as well as thoſe of the Author, 
which he believes not to be any where material; but 
not the Vanity to think h 
Error, as all 


#5 


2 


as 


imſelf not obnoxious to ſome 


ankind muſt alw 


ays br. 
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ale, 
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Dams werſics Tapling 88 Combs o. Hundred of Bradly 296, 303 
Allen verſus Symonds 347 | Cradock v. Radford 
Anonymus 148 Cudlip v. Rundall 9 
> Jbidem 148 | Culliford v. Blandford 129 
Anonymus 367 Curry v. Stephenſon 397 976 
B. Crump v. Halford 347 
Agnell 1 Abnett 140 D. 5 
8 Biker v. Lade 149 Avis verſus Speed 263 
Barkſdale v. Morgan 185 Derrier v. 1 405 
Barſdale v. Drew 104 Dixons v. Granvill > uy - 
Baſtide v. Reynell 183 Dixon b. Terry . 182 
Baugh v. Killingworth 13 E. 
Beak v. Kent | 63 Llery verſus Hicks 2.46 
Benner v. Preſton "Exon City v. 9 5 33 
Benſon v. Scot _ . G. 
Blankard v. Galdie 215, Ale verſus Till 244 
Bowden v. Shaw Gibbons v. Pepper 404 
Bridges v. Saer Glover v. Cope O 
Buckley v. Collier 156 | Goodright v. Corniſh . 
Burton e. Woodard 91, 95 | Gfiffich v. Harriſon 249 
C. rimley v. Fawlkingham 45 
NArter verſus Calthorp 152|Gwynn v. Pye - 214 
Carter v. Fermin I51 -.---; = 
Carter v. Horner 89 Annam verſus Woodford 48 
Chievley v. Bond 105 Harcourt v. Fox 167 
Chettle ». Lees 6 |Hele v. Biſhop of Exon. 134 
College of Phyſicians . * "37" Hicks v. Woodeſon 324, 336 
Cone v. Bowles 7 Hill ». Gallop 3 175 
Cook v. Boſinger , 156 Hinks 5. Harris 1 182 
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Ty The Tabedf (ofes. 
Hodge v. Clare 1 Knight v. Keech " "UPS 
Howard v. Tremaine 146 Knight v. Symms 97 
Hoyle v. Pitt. 158 Lupe v. Edwin r 
Hunt v. Braines 402 r 
+1, I Ambeerſus Mills 377 
Efferies verſus Legengra ; Lampron v. Collingwood 306 
Jones v. Beau 6, 19, 27 5 . 
Johnſon v. Oxenden 254 Loder v. Snowden 99 
Jones v. Morley Mil. „„ * | 
Aſon verſus Hanſon 133 
Matthew v. Ollerton 226 
Iffin verſus Willi & Evans 379 Moor v. Parker (+ - a 
| The King v. Anonymus 61] + Ol | 
Alſo 2 v. Godfrey 44 
* ewton v. Richards 296 
iſho | Nichols v. Pawlett 2385 
La 5 . 
| Buckeridge Arker verſus Harris 76 
ullock | & Patiſon v. Milton 161 
: earſon v. Garrett 9, 
irch Dr. 206 Peers v. Lucy r 
vans 31 Perry v. Odingſell de 
eras Philips v. Bury 106 
lide Pitcher v. Tovey 
Hicks -3 | Pitman v. Bridlecomb 
he Ki ornſey Inhabitants 38 „ 
The King Ft. Johns Collegs 233 DD Eeve v. Long 
92 St. John's Coll. Oxon. 260, Roberts v. Cooke : 
_ 368 obinſon v. e 
Kemp 275 Robinſon v. Smith 
+ * <7, oy Roop v. Scritch 
Lawre nce 370 Rudd v. Foſter 
Marriott 144 Ruſh v. Tory 
| wen 1 2.93 Ruſſel's Caſe 1 
* - [Robar: _ 100 e * 
F ˙ So. Ands v. Child 176 
FU 7 228 Salter v. Brunſden 231 
Tucker 162 St. Leger v. Pap 406, 409 
Waite 248 Sawyer v. Killigrew 39 
Walcott 395 Smith Sr. James's Caſe 443" 
Warrington 65 Smith D. Kemp | 186 
x | ef Smith 
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Count thereon 
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Tie Table of Phang: 


Sach v. Mülfore 131 | Warrington v. v. Moſeley 319 
Strode v. Birt 411, 418 Wharton v. Liſle 55 
Symonds v. * 1 White v. England 145 
I Whittingham v. Andrews 143 
| 1 ppin v. Colo 380 Weſtern v. Creſwick * 161 
Thomas 5 Howel 66 Williams v. Cary 40 

0 Winchelſea Sin 5. Lady Maid- 
Alter v. Rumball 305 3900 ſtone 51 
Walwin v. Smith 36 | Wilſon v. Law- 287, 2.99 

Tous ©. Dale. =. + 241 _ 


1 


— 


The T A B L E of 
_ Action on the Caſe, 


Special Declaration on a Note 

for 60 Guineas when the|U 
| Defendant ſhould marry ſuch 
à a Perſon, wherein the Plain- 
tiff declared as upon a Bill of oo 


ny 296 
Rs Adminittratoz. Hs 
Declaration by the Husband and Wife | 
as Adminiſtratrix 372 
| Appeal. 
Of Murder 287 


Plea in Abatement to the Writ = R 


Count, and not guilty to the Mur- 
der, Demurrer and Joinder, Ke. 2.8 9 


Audita Querela. 
306, 309 


Billa Excambit See Action on the Caſe 
Common 


| Declaration for diſturbing the Plaintiff | 


in the Enjoiment of his Common ; 
wherein he declares ſpecially upon 


PLEADINGS. 


Demurrer to the Declaration for that 
RNeaſon | 413 
* 3 3 
pon a ſpecial Agreement, by which 
"the Plaintiff was to enjoy x profits 
of an Office, &c. 
Plea in Bar, that the Defendant uſer 
2] cdhimto enjoy 
Debt. 
special Action on a Note in 1 
Plea of the Sratute of Gaming, De- 
murrer and Joinder therein 406 
Upon a Bond for e of * 
ticles 215 
[Plea of che Statute againſt ſelling af 
Offices -" "uno 
Wagon, that the Statutes of Eng- 
and do not concern an Office in 
Jamaica „„ 
D.itrels See Treſpaſs. 
The late Act for Diſtreſſes for Rent 
found ſpecially _ 388 
Eealment. . 
N eceſſary Eaſment pleaded, See Plead- 
ing. 


Ejeament. 
Declaration therein 91 


his Pofleſſion, without ſhewing a 
Title 5 412 


The Statute of Car. 2. pleaded 408 
— | Jury. 


„5 Jury. . "Quare Jmpedit. | 
'Subgeſtion for a) ury aut” of another | Ugo ah Collation of a Biſhop, the : 
#7», ON nh, Stay 499 Collarce made a Biſhop, and the 7 
: + Tie of the King to preſent 190 f 
a” 7 A Plea of Variance bervecn the Writ 
| ECT and Cee 191 
2 n he en | Demurrer andJoinder in Demurrer 192 
AE „„ ns; Pave” eſpondeas —__—— e 
Modus, Sce Pꝛohlbition. dk Bil op demuts to the Declatation d. 
Ilncumbent pleads over 
| urders See en no N pleaded. to hold tes 
+4 KA # /Dffices.- * wh *. 2 &the Confirmation | 
The Statute of ſelling Offices 
cd r 4 Jo: 153] 
© 5 $ XY * Pee : 8 
try 
Rent Was due . 3 231 : 
. For  entring his Cloſe, andcatcl 
s Rive 
N N | we © | 
. Doclaratzen x 1ereviy<4 
„ Modus © a0 * 1 
Itaverſe oft ant 
| 1 Tos'.-: 3 
Lie ek 
: * . : * 25 — +4 ; 
$ 122 : : 3 | 2 8 ; " 5 FD f k 29 1 145 41 ER 
IL Ars” 38. read "ad? # ew vein wed. in i Un. 45 dele preſented. | pag. 38. 6 « Highway; read no Highway. p. 
J. for excludes read includes, p. 48. for Leſſee, read Leſſir. p. 65. after the word Judge, leave out Caſe. 
87 for time, read derm. 9 84 for mortgaged, read Mortgages. p. 107. after having leave out been p. 137. 
| tor Ability, r. Diſability. p. 177. for ſigned r. aſſigned. p. 204. for Quare impedit, r. Quere, and leave Out 
peu, p. 205. for Pedple, r. Hope. p. 219. . for belag r. 4 p. 213. for Prince r. Prixceſs. p. 262. 
| Juni r. January. p. 285. leave out ef. Pp. 287. for fides r. frei. ibid. for circam r. circa. p. 291. for iteranti r. 
itincranti. p. 201, after doth, ut in wor. p. 309. for applicavit r. ſupplicavit. p. 3 1 1. for ſatisfacere r. ſeire facere. 
p. 327. for Regio-r, Regni. p. 343. for is due r. is not due. p. 344. for ſeverally r. generally, 364 for was recei- 
ved r, was not received. 30 7. ent r Con. p. er err, HP 
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N Ejeament was bzough one Cut 
ttlage and Garden, in 
City of Exon on th 
dict; That Sir Nicholas Marein being 
ainder in Tail to William his-elvet Son; 
to make Leaſes fo? 2t years, 02 thiee lives, nt Ff 
Bent. did make a Leaſe to Clement Weſtcome fo; 99 pears, „ 
Richard and Nicholas Weſtcome ſhould fo long live, referving the | 
- Str Nicholas Martin dien leaving Jſlue William Martin his 
eldeſt Son and Þetr, wha being then ſeiſev of the Remainder in 
Call; and alſo of the Keverlian in Fee expecant upon the de- 
terminatton- of that Effate,'-did by Indenture releaſe the ſain 
ent, and befoze the Determination ok the atozeſatd Leaſe. made 
by bis Father, did demiſe the Pꝛemiſes to Elizabeth Weſtcome fox . = 
99 years, if George and William Weſtcome ſhould ſo long live, to b 
commence after the Determination of the firſt Leaſe, © 
William Martin died leaving Jſſte Nicholas Martin his elveſt 
Don and Heir who being the Tllue in Tail, levied a Fine to the » 8 
uſe of himſelk, and his Peirs. DE | 


- 


* 


| then Nicholas Martin 
entred, and made a Leaſe to the Plantiff Symonds upon whom 
Cudmore the Defendant, being the Aſſignee or the Second Leaſe, 
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1 er his Entry was lawful was the queſtion. 


T2 entred, and whether | 
. T Thoſe who argued foz the Plaintiff would have the Eſtate Call 
== in being; and that tho it might be barred by the Fine, yet it wass 
—_—_ not exting; therefoze they would not have the Leaſe bold, but 
i voldable bp the Iſſue in Tall, and that the Cognizee of the Fine 


2 


S 


. = 


4/4. ey 


| pht avoid as the Aue in Calle done if t 
FL. bad not Wen en.. 7. 
w . . They argued that at the Common Law all Effates of inheri- 
= - | tance were in Fee, and befoze the Statute De Donis, the Donee 
* had a Fee umple conditional, and might have barred his Anue. 
Iz. capi. That by tde Statue De Donis, &c. called Weſtm. the 2d. the 
* Common Law was altered, which Statute was made foz the be 
> nett of the Iſſue hy reſtraining the Tenant in Call, either befoze 
. — oz after Iſſue boꝛn to bar o2 change the Eſtate. _ 4 ol 
is true if he had made a Feoffment with Liverie, it would 
1 - wozk a diſcontinuance of the Tall, becauſe he had an Eſtate or 
. Inheritance, and in ſuch Caſe the Jfſue in Call muſt have bought 
n dis real Action: But now by fübleguent Statutes, power is gi- 
Sr. ben to Tenant in Cal to bar his Iſſue by Fine. 
Ik this Leaſe ſhould not be voidable, then it would be good as 
| long as anp of the Jſfſue in Tail are living, but that cannot be, 
- 11nk.223b. becauſe tis not fo the benefit of ſuch Iſſue that it ſhould be (0; 


44 E. 3. 21. and foz this reaſon the Books are very plain that Alienations made 
by” 46 E. 3-4 fo} their benefit and not to their pzejudice are binding. 
A  Initting it therefoze to be voidable by the Iſſue in Tail, then 
_ the Cognizee in the Fine muſt have the ſame power to avoid it as 
the Ifſue in Tail hav befoze the Fine levied : and to pzove this, 
1 Inſt. 46. b. thep relied on my Lv. Coke's Comment on Littleton; That ik 
. _._ Tenant in Tail makes a Leale fo2 fozty years, reſerving 
8 Rent to commencs 10 years after and dies, then the Jfſue in 
N Call enters and makes a Feoffment to B. the 10 years expire, 
the Leſſee enters, and B. accepts the rent, and waives the pol. 
_——= | ſeſſion of the Land; this makes the Erecutozy Leaſe good, be⸗ 
> _-cauſehe chall have the ſame Eleaion as the Jſſue in Tall hav, 


Ader to mate it io m fl w. 
O biect. It may be objected in this cale, that the Leaſe made 


= by the Tenant in Tail, never commenced till after the Fine levi- 
1 ed by the iſſue ; and therekoze it could not ariſe out of the Effate 
_ Tall becauſe it was extinguiſhed by the Fine, and that ik it 
_ ariſe out of any thing it muſt be out of the reverſion in 


= Anſw. 


* 
* 
* 


- agatnit him by way of Eſtoppel,, and by wap of Jntereſt alta Y 


charge, and the Tenant in Tail ſuffered a Common Recoverte, 


* S 
* 


Anſw. WhichObjecton map receive this Anſwer ; , That t "= 
ſtate Tall was not extinguilhed by this Fine, becauſe the Law will 1 
- Cuppoſe an eriſtence of it in the Gognizee to p2event a wzong, and r 
therefoze where ſuch an Eſtate is intermixed with a fee it ſhall have _ 
a being again this wongful and toztious Leaſe 8 1 

In Errington's Caſe there ſeems to be an opinion againſt this, ; _— 
the Cale was this: R. and Katherine his CUife were Tenants in _ 
ſpecial Call, Reverſion in Fee to R. who died ; the iſſue in Call who _—_ 
had alſo the Reverſion in Fee in the life-time of K. his Bother, " = 
made a Leaſe fo} 40 years to J. S. to commente after the death FO i 
of K. his Bother and dies, the-Reverſion deſcetived to Jane,who in = 

the like time of K. lebied a Fine; the Bother died, the Cognizee = 
of the Fine ſhall not avoid this Leaſe, becauſe- he who made i = 
was inheritable to the Eſtate Call, and likewiſe to the Reverſion 1 
in Fee, and lo it iſſues out of. both; koz beitig aduallp ſeiſed of 4 1 
the Fee imple he charged the Reverflon, and the Leaſe is good 1 "0 


out of the Reverſion, and the Eſtate Taile is not only barred, 
but exting bp the Fine. 1 
But there was no judgment given in that caſe ; my Ld, Coke 
was there of a contrary opinion to Juſtice Flemming: and in Ca- 
pell's Caſe, which was adjudged in the 23d yearof the Queen, an 
bubliſhed in his firſt Book of Repozts, there is a contrary Keſo- 
lution; it was this, the Remainder Man in Tail granted a Rent- 


— 


nd having aliened the Eſtate died without Illue, the Gzantee | 
diſtteined koz Rent, and the Alienee replevied, and it was held | 
that the Title was in him, becauſe-the Common Recovery ſuffer: 


ed by the Tenant in Tail vid bind all the Remaindere, and all 
Leaſes made by them. u e 


* 


E contra. Thoſe. who argued koꝛ the Defendant fatd, that 
this Leaſe fo2 pears was not to be avoided by the Jſſue in Tail, 
becauſe it_ariſeth even out of the Eſtate Tall, and likewiſe out of 5 
the Reverſion 3. and therefoze it muff be a good Leaſe, tho the Cro, 688, 
Tail might be barred by the Fine; fox it was made by William oe 27. 0 
Martin when he was Tenant iti Tall, and fo2 that reaſon tis Roll Abr. 
not void againſt his Jſſue, but the Jfſue having levied a Fine the 1par. 843. id. 
Eſtate Tail is then extinc, ſo that the Cognizee cannot come in Hob. 


258. 
pitvitp of it being a meere Stranger, and theretoze (hall not avold 
this LINE 0 


B 2 f 


1 


9 
n 


N Ne 5 


© In 


253. iffe lo: 
* s the Kent of the fir 


k Leflee koz life died; it was 
e of both the e Leden n 
Rettiajtwer in katl, and therefoze the ar ceptante of 

he ifftte in tail mave goed Eſfate fo? life 
. ahi allo the Retttait kon fit eee 


* Ekere is a Caſe which this at 'Batr, it wa adjuritey 
n the Court of Common Pleas in Trin Eerm 3 Caroli, upon 
emurter in Replevini, and it war fhoxtly thus 

bis Son, 


ahd him in 
the Rent by t 


* 


IJ 


4 
1 


„ e e 


Co. Cat, „ Ehe Fathet was Tenunt kon like, Remainver in tall to 
ſoz. Bematnder in tull to the Father, tetmainder in tail general to the 
= Bon, Remainder in fee ed rhe Fathet, they both granted a Rent. | 

rge by deed to the Defendant in kee, then they joftied in ledp⸗ 
ing of a Fine, and declared the uſes to the Father in kee, who made 
a Feoffment to the Plaintiff and died, andthe queſtion was, (7ihe- 
er the Eſtate bf the Feoffee ſhould be charged with this Rent, 
becauſe it deing granted by the Tenant foz life, tho it was con. 
"7 _ firmed by the Remainver-man in Tail, tis void as to him, and 


/ 
* 


* 
% *Þ 


' _ _  therefoze it was ſaiv thot ft muſt ariſe only om of the Eſtate 
Tp But | was held that berauſe the Tenant foz life had 


2 


 hikewiſe a Remainder to rhe Eſtate both in tall and in fee, tha 
this Rent iſſued out of all his Effates, and the tail deing barred: 
| by rhe Fine the Feoffee muſt come in under all the Eftates of the 
 Feoffoz, who muſt hold it charged wirh the Rent. 

.— So in this Caſe the Leaſe ariſeth out of both the Eftates of 
* William Martin, und the Iffue in tail ſhall never aboid it by this 
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Judicium. MY erwards 1 Hillary Term, 4 & 5 U Imi & Mariæ, 
ment was ven fox the Defendant, and that the Cogntzee of che 
| bi Ns. could not avold this Leaſe made by William Martin, 


Eu Reafohs were becatiſe ft was an Jncereſt verived out of 


1-5 © the Eatetraff, und it charged allo the Reverſion in kee; fo2 after 
1% —_ the Detcrminatſon of rhe firſt Leaſe made by Sir Nicholas Mar- 
2 | tin, bis Son who had the Remainder in tall might have ſuffer» 
ed a Recovery and barred the Cſtate-tatl, 888 
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in tail, pet after the Fine evien dy him the Cognizee ſhall never 1 9 


| veſted himſelf of that power which he 


Suppoſe this was not a void:Leaſe, but voinable by. the Aſie 8 1 


apold it, auſe be cannot be in fivity tothe Cate tat, fo! that 
bad ta avoid this Leaſe, con 1 1 
never transfer it tu the Cognizee. EE. Mp 


Now it cannot be a doubt, Mbether the Efiate tal is extin— — NJ 
-- guiſhed oꝛ not: tis true by the expzeſs. odds of the Statute, c "2 


32 H. 8. tis barred; the nos are, Thar a Fine levied of lands 2 Leon. 33. 
— on the Cogniſor, or any of his Anceſtors ſhall be a Barr . + 
againſtthe Perſon and his Anceſtors,claiming by force of ſuch Entaiil. = 
Aud it hach been often held upon this Statute that a Fine levied 1 
by a Remainder : man in tail during the Estate of a Tenant fo} | . 
fe, was an ertinguithment of the Entait. OTE T 
I it ſhould be otherwiſe, then there would be two Fee-lmples = 
in one and the ſame Perſon. A qualified Fee determinable up- 1 

on the death of Tenant in tail dying without Mue, and an ab _—_ 
as to acceptance 02 refuſal of Rent, tis nat much material Dyer. 57. i 
either to affirm 02 avoid this Leaſe ; fox unleſs the Iſſue in taile 
- doth enter the Leaſe ſhall not be avoided: 
To pꝛove this a Caſe in Dyer was cited, which was; Tenant = 
in tall befoze the Statute of Uſes made a Feoffment in fee to the 1 1 
uſe of himſelf and his Þeirs, then he and the Feoffees foin in a 9 
| Leaſe foz years rendzing Rent, then the Statute was made, and +» 
the Tenant in tail died ſeiſed, afterwards the Jſſue in tail le bi —_— 
ed a Fine, and aliened the Land befoze he made any entry upon - 
the Leſſee, o2 accepted the Rent, the Altenee did accept it; but _ 

whether he had done lo 8} not he could never avoid the Leaſe, be- 2 
cauſe it was not void by the Death of the Tenant in tail without 1 
the actual Entry of the Jſſue. | oo $145 1164 50”. 1 _ 

To maintain this Judgmenr, another Caſe was alſo cited, 2 10. 
which was Baron and Feme Tenants in tail, Remainderto the * E I 
Þusband in fee ; they had ifue 2 A. the Þusband died, the iflue j dein SC. 
in tail in the life-time of his Bother tevied a Fine to Sir Geo. Nins 2 
Brown and his Þeirs, the mother made a Leaſe fo Life, not Cav. = 
warranted by the Statute ol 32 H.8. cap.23. This was a diſcon- 1 ” 
tinuance, and therefoze a fozfeiture, and Sir George might * 1 
well enter thereupon 3 kez the Fine ſhall not operate by way = 
of concluſion and the Mother be \i{ll Tenant in tail; but the E- 4 

ate-tail is barred and extine as to the iſſue in tail. 
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=_— And for tdele Reaſons and upon theſe Authozities William Mar- 
_ tin the Tenant in tail having allo the Reverſion in fee, the Leaſe” 
- ; made by him iſſues out of both the Eſtates, and the Jſſue in tail 
_ ine, ſo that the 


* bath extinguiſhed the Eſtate⸗ tai by levyeing ob the 
Cognizee mut be in or che Reverſlon in fer. 
*F $4,260, In the Argument of this Caſe at the Bench, Juſtice Dolben- 
= " Caid that the Cate of Opie and Thomaſius was neithe 


r well ſtated. 
02 well repozted by Mr. Siderfin,' 1 r 
AĨt was thus upon the Boll, Paſch. 15 Car. 2. Rot. 375. 
1 | an ſeiſed in fee, made a Leaſe foz 99 years, if- 3 Perſons ſa” 
: long lived 3. then-(ettled the Reverſion upon himſelf in tail with 
"= power to make Leaſes to 21 years, and then he made fucha Leaſe 
8 and died; the Son who was the Jfſue in tail (and not the Father 
a as tis repoꝛted there) levieda-Fine and ſold the Reverſion ; the firſt 
Leaſe determined upon the Death of thee Lives: Jt ſeemed to 
the Court that the Cognizee might avold this ſecond Leaſe,becauſe* 
it was never in the Election of the Tenant in tale oz of his (ſue 
| to avoid it, they having conveied away their Eſtates befoze this 
ſetond Leaſe was to commence; ko if Tenant. in tail makes 
Hh a Leaſe to commence: in præſenti, and'conveys' away his Eſtate 
by Fine, the Cognizee muſt hold it charged with ſuch Leaſe ; but a 
if it be to commence in futuro tis otherwiſe; becauſe it cannot ; 


2 


1 


; be avoided befoze the Commencement, "1 
But he ſaid there was no judgment given in that caſe; there 
were only 3 Judges then in Court; Keeling,who ſpoke nothing to 

the point, and Twiſden and Windham were divided in opinion. 
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Þe Plaintiff obtained a Uerdic, and the Judgment was en. 
I ted with a Miſericordia inſtead of a Capiatur, and nom a 
Motion was made to arreſt this Judgment, becauſe it was an 
8 H36. cap. Ertoz not amendable by the Statate of 8 H. 6. foz that only helps 
12. the miſpziſion of Clerks in entries of the Judgments ; but this is 
the fault of the Court in giving Judgment; and theretoze in an al- 
Cro. Eliz. ſumpſit where judgment was agatuſt the Dekendant the entry 
8 3/..4. Was that the Plaintiff ſhould recover 100 1: aſſeſſed by the Jury, 
P.DL4ck- Jigs f > 3 ee "ea A 
mores Caſe, und 5 J. pro miſis per Jur hic de incremento adjudicar' when it 
162. b. guld have been per Curiam; this was held not amendable. 
More pla- So in debt againſt an Executoꝛ, Capiatur was entred inſtead of 
cito. 501. iſericordia, and it was had likewiſe not amendable. 2 
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E contra. On the other ſide it was (aid that in fozmer times 
the Courts were very firict in amending; but now ſince there are 
fo many Statutes of Jeofailes, the Judges have thought fit to a- 
mend any thing that may help and (uppozt a Judment fairly ob- 

tained the Judgments being their own Judgments, . 
There have been Amendments allowed in many things moe g on Abr. 1. 
material than this, as in an Ejeament, the Judgment was, Quod p. 206, 

querens recuperet dampna & cuſtagia, inſtead of Quod recuperet Placit. 8. 
terminum. | % . „ 
So ik Judgment be fo2 the Defendant upon a Demurrer, and Rol, Abr. 
the Entry is that ſuch a day, prædict. quer. licet ſolempniter 205. Placit. . 
exactus non venit; which is the Entry of a Judgment upon a 2 Cr. 632., 
Nan-ſuit, and not upon a Demurrer ; pet this is amendable. 
' So where Judgment was again the Plaintiff, and there were, Sad. 289. 
ſeveral Defendants, the Entry was, That the Plaintiff, nil ca. 


Pd 


** 


piat per breve; and that the Defendants eant inde fine die, was 
wholly left out, but ft was amended, | he 
Map an Amendment hath been even in this very point; where 
upon a (rit ot Erro2 upon a Judgment in Oower ; the Recozd 
certified was, That the Defendant was in miſericordia, who being 
in that caſe an Inkant and appearing by Guardian ought not be 
- amerced ; and therefoze it was amended, and made Et nihil in mi⸗ 
%% — 888 1 | e 5 
But per Curiam this is nom remedied by the Statute of 26, and 10. 
17 Car. 2 cap. 8. which enaus, That Judgment ſhall not be Ray: fob. 127. 
ev after Uerdic koꝛ want of miſericordia, o; capiatur. 8 
Cone verſus Bowles. 


Adgment was given in the Common Pleas fo; the Avowant, 5 

and Damages and Coſts: The Plaintiff in Replevin bꝛought 

a Writ of Erroz in this Court, and the Judgment was affirmed. 
And now a Motion was made that the Avowant might have 

Coſts upon the Statute of 3 H.7. cap. 19. which enads, That 

the Plaintiff ſhall recover Coſts and Damages where the Defen- 

; 22— a tit of Erroz to delay execution of the Judg: 

That the Avowant here is in the nature of a Plaimiff, and hath 

a Judgment De tetorn. habend. given, and is within the reaſon 

ok that Statute, becauſe his Execution is delayed by ſuch Crit 

of Erroz, as well as the Judgments obtained by Plaintiffs in 
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the Statute of 3 Jac.'cap. 8. which appoints Bail to be given in a 


= V. 8. & % Damages to be awarded foz delaying of execution. 
w.2 © But the Court Allowed no Cos. 1 
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ry. A pere was u Lidel in the ſpiritual Court, Cauſa jactitationis 
__ II Maritaguz-pending that Suit the Cloman exhibited an 


zove the Marriage, and it was fo} a Conſpiracy by fozce and 
arms to carry her away againſt her will, ze. 

' This Indictment was brought that the Parties might be con- 
vided upon the Dath of the CUoman, and ſo diſabled to be C7lit- 
neſſes in the Eccleſiaſtical Court to pzove the Marriage which by 
this means might be avoided. Ve | 1 

And therefoze Serj. Pemberton moved to ſtap Pꝛoceedings 


| determined. FTC N 


<= 


dll, as not pꝛacicable to ſtap Pzoceedings in the King's Catiſe foz 
any matter depending in a pzivate Court, eſpecially in this caſe 
here the Jndiament was fo? a fozce in taking and carrying away 


r 8 


— [NGA me 
2. 


collateral to the Suit in the other Court. 

Neeither was this Suit koz delay, fo2 the Defendant had indiged 
- tao dot the (Mitneſſes againſt him foz perjury, | 

The Court would not ſtay the Pꝛoceedings upon the Jadic- 


; do be allowed to give her evidence, becauſe there was a Marriage 


. Evidence will redound to the benefit of the Titneſs he is always 
= rejected. 3 | | | | VF 


< ſhe was allowed to be aTitneſs in that Caſe. 
Cro, Car, And in Fulwood's Caſe upon the Statute of H. 7. the Woman 


- i was allowed to be a Witneſs, and fo ſhe was in this Cale. 
| | e Cucdlip 
' | 


4 | other Aatons, and fo conſequently alſo is within the Equity of 
| - TriritofErroz to pꝛolecute it with effea, and to pay all Coffs and 


Indiament in this Court againſt all the Titneſſes who might 


upon the Indiament until the Suit in the Spiritual Court was 
' This was oppoſed by eri. Tremaine and the King's Coun- 


ok a Moman, and marrying her againſt her conſent, and ſo a thing 


ment but it was tried at the Bar, and the Woman being pꝛodu⸗ 
ted as a Witneſs, it was objeced againſt her that ſhe ought not 


p20ved in the Spiritual Court, and where the conſequence of the 


| | Curia. Brown was executed fo? ſealing 2s. Ramſey, and 


f | nil capiat per billam : But the reaſon of that Jugdment was, be- 
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Hill. 2 W. & M. in B. R. 1690. 


Cudlip verſus Rundall. 
Trin. 2 Willielmi, Rot. 646. 


I an Acton upon the Cale the Plaintiff declared that on the 
2oth dap of May, 36 Car. 2. he was poſſeſſed of a Term foz 

pears in an Þouſe, and that the ſame day he let it to the Defen- 
dant fo; 7 years by Indentuce, by. vertue whereof he entred, 

and afterwards ſo negligently kept his Fire that his Þouſe was 

The Defendent pleaded, Non dimiſit per indenturam prædictam 

modo & forma prout, &c. Upon this they were at ifſue, and the 
Jury found a ſpecial Uerdic 3; the (ſubſtance whereof was, 

That the Plaſntiff was poſſeſſed of the Þouſe, and that by Jn- 
denture bearing date 25 Maii, made between him of the one part, 
and the Defendant of the other part, he did demiſe the Tenement 
to the Defendant and his Aſſigns ko; 7 years : Except and al- 
ways reſerved out of the ſaid Demiſe and Leaſe to the Plaintiff 
his Executors and Adminiſtrators, the Houſe, commonly called 
The New Houſe, for the uſe of the Plaintiff and his Father, and 
of his and their Family, if he or they pleaſe rodwell therein ; bur 

not to be let to any other perſon, and at all other times when 
they donot live there then to the uſe of rhe Defendant and his 
Aſſignes. 1 | 5 
They find that there was a New Houſe and an Old Houſe, and 

that a Fire happened in a toom of the Mew poule, then in the poſſeſ- 
ſion of the Defendant, and burnt ft down ; and if this was a De. 
mile modo & forma, then they find foz the Plaintiff, if not then foꝛ 
the Defendant. N 


Serj. Tremaine made two points upon this Cale: 


(I.) The firſt was upon the Declaration it ſelf, Clhether ſuch 
an Aalon would lie by the Leſſee foz years againff his under Leſſee ; 
and he held that it would, becauſe the Plaintiff himſelf is charge- 
able to his Leſloꝛ by reaſon of conſequential Damages: CTis like 
the Caſe of a Maſter who map maintain an Action fo? the beating 
'Tis true the Counteſs of Shrewsbury bzought the ite Agion . . N 
againſt Tenant at will; and the Judgment was, Quod querens 1 


cauſe 
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1690. 


* r 2 el.» ee 7 


| * * _ 


cauſe at the Common Law there was no remedy againft Leſſee fo; 

fo) life, oz Leſſee fo2 pears fog voluntary o; permiſlive waſte, fo? 
they having an Jntereft in the Land by the ac of the Leſſoz, 
it was accounted his follyto grant ſuch Eſtates, and not reſtrain 
the Parties by Covenants from doing any waſte. 


4 2 8 * 


2.) The ſecond point was, whether upon this Iſſue, Non di- 

t modo & forma, there is not a variance between the demile 

and the finding by the Jury; and he held it was not. 
Fo the Plaintif declared, That he was poſſeſſed of a Þouſe, 
and that he let it, &c. which the Defendant: denied modo & for- 
Co. Lit. ma; and the Jury find, that he did let the Pouſe except the new 
281. b. Pouſe: Now the words modo & forma ate of courſe here, and 
no part of the Iſſue, tis ſtill a demiſe of the Þouſe, and the le. 
2 Cro. 329. gal Intereſt is in the Lefſee, the other had only a Puvilege to live 
tn part of it; and if dented, he had no remedy but by Aion of 
Cobenant, foz it will not create ſuch an Intereſt as will maintain 
an Ejeament. : y 
N a Jury find more than they ought, pet Judgment ſhall be 
given fo? the Plaintiff: There are many Authonittes to this pur- 
Cr Elix. 40. Poſe, as in waſte againſt the Defendant who made a Feoffment to 
Owen 91. the uſe of himſelf fo2 life, remainder td the Plaintiff and his Heirs ; 
idem. the Defendant pleaded that he was ſeiſed in fee, and traverſed the 
making the Feoffment, and the Jury found that he made a Feoff- 
ment to the uſe of himſelf fo2 lie without Jmpeachment of wafte ; 
pet the Plaintiff had Judgment, becauſe the Jury had found ſuch 
an Eſtate as was alledged by him, and tho they had alſo found 
that it was diſpuniſhable of waſte, it being moze than what was 
in illue, yet the Defendant having taken no advantage of it in 
leading, the Plaintiff did recover. 

But this Caſe depends upon the Conſtruction of the wozwds in 
the Exception, in which if the ſubſequent wozds qualify thoſe which 
go befoze, then an Jntereſt paſſes to the Defendant, 

Now the Exception as it ſtands by its ſelf ſeems to be a- 

zainſt the Plaintiff, but the ſubſequent wozds make the Sentence 
only is reſerved fo} the Plaintif to uſe the 

new Houle, . LN. 
3 Bull. 68, ere ate ſeveral caſes- which move that precedent Clauſes 
Owen 84. map be qualified by words whicb come after in the ſame 
Cro.1. Sentence, as a Demiſe ofthe Demeſnes of his manner, in which 
p. 208. the Leſſo2 alſo granted the keeping of the Park, it was held that 
the Soil of the Park did not paſs, tho the firſt wozds did carry 
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the whole Eſtate: but the ſubſequent wozds ſhewin what wanner : 
Another reaſon urged fo2 the Plaintiff was, That this Excep "yy 
tilon is void, becauſe it is contrary to the demiſe ; and to pzove Bendl. > 
this, a Caſe was cited out of Dyer, which was, Baron and Feme 
had a Leaſe of a Þoilfe in Fleetſtreet : the Pusband made an un- 
der Leaſe fo? part of the Term, Excepting the Shops for his own 
propper uſe : The Þusband dies, the Wife entred and was ouſted, 
and bzought an Ejectment{o2 the whole. My Ly. Dyer wag e 
opinion, That the Shops being leaſed generally, and the Ercep- 
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tion being only teſtrained to the uſe of the Pusband without ſap. More 880. 
ing bis Executo2s 02 Aſſigns, that it was contrary to the Pꝛe- Lane. 6g. 
miſes, and ſo the ErceRtion was void, which he tells us was the 
opinion of the other Juſtices, tandem. At 

- *Tis true the ſame caſe is repoꝛted in Bendloes, but that Repozt 
cannot be true, becaule it refers to mp Ld, Dyer, where tis other. 
wiſe, Cs likewiſe repozted by My Ld. Anderſon that the Ex- 
ception was abſolute, but this ſeems to be upon the firſt Argument 1 And. 52. 
of that Caſe, fo2 my Ld, Dyer is expteſs that randem the Jud: 

ges were of another opinion. | 1 
Roe and others, contra. + 
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As to the firſt point it was argued, that this Action would not lie E contra. 
by a Leſſee foz years against his under Leſſee, fo2 this Exception Ex pte. def. 
made him only tenant at will in the New Houſe, which was never 2 Sand. 206. 
demiled to the Defendant, but totally excepted by expzeſs wo2ds, Sid. 405. 
CTis an Exception which doth not go to the whole term demiled, Owen 20. 
but tis reſtrained to the time when the Plaintiff ſhall reſive there; Co. Elis. 
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it impozts no moze than an agreement when one doth not uſe 37* | 
the Douſe another hall, aud therefoze no Jntereſt doth pals: It 
la, it cannot be a demiſe fo2 7 pears modo & forma, tis only a 
Leaſe at will: and fo2 an Authozity in point, the Caſe of Hornby 
and Clifton was cited, which was, this Hornby made a Leaſe of a 
Douſe tu Clifton, except and always reſerved two Chambers, 
&c. pro ſuo proprio uſu & occupatione. Hornby died, his CUtdow 1 And. 52. 
married again, and the Pusband entred into the Chambers ert. 
cepted and being turned out, he and his Mike brought an Efea: 
ment, and upon nog guilty pleaded, they had judgment becauſe 
the Exception was abſolute, and the wozds pro ſuo proprio uſu 
were held to be vain and immatertal; . 
It was agreed that where an Exception is repugnant to the 
Premiſes the grant is void, but tis not ſo here. — 
: | 2 
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tant which would otherwiſe have paſſed, and tis always of ſuch 

things which are in being at the time the ndking of the Gant. 

Here tis except and always reſerved, &c. Now this he al- 
Ys ol as great lignification as it the whote Term hab' 
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It cannot be taken in thefirſt ſen 
ſirued as a Declaration to what uſe it was ercepted, and 
the expeſs woꝛds tothe Plaintiff and his Aſignes. 
_ *Belives,this Þouſe was not to be let tognyother perſon whatlo. 
ever, which wozds would be idle if the Plaintiff had only a pertonal 
| Tho doubt upon the firſt Argument, whe- 
ther this was a Tenancy at will by the ſubſequent words, one of 
tze Judlices being of opinon that the Defendant could not be Ce. 
- nant at will, becauſe the Platntiff muſt have deen non-fuitev, 
hav not pzoved a det N 7 pears 3 therefote 
8 taken to Onſider of it, and afterwards in Hillary T 
Will. judgment was given' that the ' was Tenant at 
ill, and no moze, that this could not be a Leaſe fo | 
becauſe it was at the pleaſure of the Lefſot, 
Defendant ſhould enjoy it; and therefoze i was be 
ew Houſe was abſolutely excepted dut at the D 
ch an Exception, which was not qualified 
quent wozds; being fully excepted before, 
| Then as to the Action it was held that he who hath t 
nce cannot have an Action againſt Tenant at wtlf, but the Lellee 
kon years may: that in this Caſe the Eſtate is not the q 
conſequential Damages; that the finding of the Jury wag ont of 
Aue: fo2 if trelpals is bzought, and the Defendant ſhould 
plead ſon Frankrenement, and the Jury find him Tenant in Com. 
mon with another, there is a good cauſe of Action found, but tis 
out of. the Iſſue, and will not maintain the Declaration. | 


ment was given ko rhe Defendant. 
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| Platntiff was indebted to the Defendant foz the Rent 
| of a Þouſe and Lands in the Country, and coming to Lon- 
as arceſtep by the Defendant bp virtue of a Plaint levied in 
= _ the Sheriffs Court of London; fo; which he bzvught an Agion on | 
= the caſe, and declated, Quatre cum (the Defendant) machinans & 
SF  fraudulfatcg, intendens eulidum (the Plaintiff) maguopere prz- 
| & minus juſte opprimere 15 Aprilis Anno x. injuſte & ma- 
don Sc. cundem (the Plaintiff) prætextu & co- 
£ am pretenſe querele in Cur Dni' Regis & Reginæ ad- 
tunc tent coram Johanne Fleet Mil tunc un vic. Civit London in 
= Computatorio ſuo fcituat in paroch & warda præd. intrat & levar' 
7 ad ſeam (the Dełendant) ſuper quand. pretenſ. Action 
5 prætenſum damnum ipſius (the Detendant) arreſtari & 
cgaauſavit & procuravit ac præd (the Plaintiff) in priſona & cuſtod 
ibid. ratione arreſtation* præd per tempus ſcil. per ſpacium 
m detenr” fuir pt Tu fi " manucaptor. & ſecuri- 


przd. pro przd. pretenſ. dampno ubi reve- 


yel ad aliquod tem- 
A us prefat. (the Plain- 
arreſtacon & impti nt ipſius ( the, 

Plaintiff) præd' idem (the Plaintiff). non ſolum in priſona 
& cultodia per totum tempus pr 
privatus fuir ſuper prætenſ. Acti 
etiam agnos labores & expenſ. pro relaxation ſua ab arreſtation. 


rum quidem 


* 
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Upon Aue joined they ent to a Trial, and the Plaintiff bad 
a Ugrdian, and now Seri. Tremaine moved in arreſt of Judgment 
that there was no reaſou(as bealledg'v)toground an Action on the 
; foz tho the Sherills Court hav nat M oviginal. Juriloiaion 
» it being fal Bent due ia a Houle and Lands in the 
_ when the Plabuti was in the City, that Court 
d a Juriſdiction over his perſon, | 
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Beides, he might have pleaved to the Juriſdiaion in that Aai⸗ 

on, whith was bzought againſt him in theCompter, which he had 
not done, neither did he alledg in thisDeclarationthat be was held 
to unrzaſcnable Ball; fo2 if that had been ſo, there might have 
been ſome colour fo2 this Action, but upon the Pleadings there is 
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It a Sult would be commenced; foz which there is but a oba · 
ble cauſe ok Acton, pet the Defendant in ſuch Action ſhall not be 
195 entituled to another Suit againſt the Plalnti ft. 


ro 


I Koll. Abr. Do kk there be judgment againſt the Dekenvant fo2 a De 
** „, and Damages, and befoze execution the monep is pald to, the 
2 10. 133. Plaintiff, who thereupon releaſes the Defendant, and afterwards 
takes him in execution within the year, yet he ſhall not have an 
Action fo? this veration, but muſt bing an Audita querela. 
Do likewiſe if he take him in execution after the year, tis erro- 
neous, bug an aczon will nt die, he muſt bung a TUrit of Er- 
Dr Ee. on 
And ko theſe Reaſons the Judgment was ſtayed. 
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ire fac. was bzought by John Hodge as Avminiſtrato! to A- 

lexander Hodge, during the abſence of Hannah Hodge, upon 
=_— Judgment recovered in this Court upon 'which there was a 
1 Uurit ok Erro; bzoughb in the Exchequer- Chamber, and the Juvg- 
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- The Defendant vemurred to this Scire fac. and fo} cauſe the 
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1. Jt doth not appear that any Judgment was given in the 
_Exchequet-Chamber (upon which this Scire fac. is now bꝛought) 
to have Execution; fo2 the wozds adjudicar fuer. were left out. 
2. 'Tis not averted that Hannah was abſent at the time of the 
Adminiſtration committed to John Hodge, and ſo continued, 
\ This Dbjeaion was anſwered by the Court that the Party 
ought: toplgnhhs-. 
3. That the Adminiſtration was void, becauſe of the incertain- 
ty; fo2 having pꝛaped Oyer of the ddminiſtration, which being read 
in hzc verba, it appeared to be granted durante abſentia, &c. and 
doth not ſap from what place the perſon was abſent, 
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all. 2 W. & M. in B. R. 1690. 15 


This was alſo anſwered by the Court, that it ſhall be intended 
but of the Kingdom. 4 805 
4. That it muſt be void betaule the Dzdinary hath no power to 
grant Adminiſtration by the Common Law; the Authozity which 
| he hath is given pparticular Statutes. 
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By the Statute of 13 E. 3. cap. 11. he bath power to appoint 
Avminifiratozs, and by the Statute of 2x H. 8. cap. 5. that pow- 
er of granting Adminiſtration, which befoze was too general but 
now reſtrained to the wife o2 next of kin. e So 
- Now if the Owinarp doth exceed the Authozity given to him by 
theſe Statutes, then this Court will pzohibit him. 
But ſuch an Adminiſtration as this is not warranted by any of 
| theſe Laws, becauſe tis directed to whom the Adtniniſration of 
inteſtates Eſtates ſhall go; but tis not appointed by any of theſe - 
Statutes, that it ſhall be granted to any one during the abſence 
- — and therefoze the grant of this adminiſttation mut 
| d. Bs, . : ; SSN | 2 — * ä 
Jt would be very inconvenient if it ſhould be otherwiſe in reſpec 
ok Debtozs and Creditozs, becauſe this Adminiſtration is deter- 
| minable upon the returning ol Hannah Hodge into England, of 
which all Debtozs mult take notice at their peril ; and it would 
be alſo very hard upon the Creditozs, who having commenced their 
Actions againſt ſuch Adminiſttatozs muſt then begin again. 
But theſe Dbjections were not allowed, fo2 all of them may be 
made as well againſt an Adminiſtrato2 Durante minore ætate, 
which is very like this caſe, and yet ſuch an Adminiſtration is 
held good, becauſe tis in a manner granted to the right perſon 
who has thereby good Authozity to receive the eſtate. | 
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of Perſons dying tnteſtate. | „ 
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Jones verſus Beau 


be : 


N indebitatus aſſumpſit was bzought oz the moſits of the 
- Office of the Chancelloz to the Biſhop of Landaff. 
The Defendant pleaded non aſſumpfir, and this being 
n Iſſue directed out of Chancery, was tried at the Bar. 
Bill was erhibited in that Court by the now Defendant coz 
or eee to the Office, and to quiet him in the poſſel⸗ 


_ . At the Trial in this Court, the Defendant by over ok the 
Court of Chancery was to admit the Receipt of the P2ofits of 
the Office to the value of 5 l. and was alſo to admit the Copy of 
Patent under which the Plaintiff at Law did claim, and the 
onfirmation of the Dean and Chapter. 
The Patent was made in the year 1672. by Francis David then 
Biſhop of Landaff, by which this Office was granted by him to 
Dr. Lloyd, and the Plaintiff Jones, and to the Survivoz, and 
that Dr. Lloyd was dead. 1 8 
Do that the point now tried was, TUhether it had been an Uſage 
in this Dioceſs to grant this Dflice to two, and it muſt be ſuch an 
uſage as was befoze the making the Statute of 1 Eliz. otherwiſe 
it will not warrant ſuch a Gꝛant. | ; 5 
Che Plaintiff pꝛoduced 4 G2ants of this Office to two Perſons 
ok which th2zee were made in the time of one Biſhop, and the laſt 
was made in the year 1620, and no Gant thereof afterwarys to 
two, until this to Dr. Lloyd and the Plaintiff Jones, 


— 1 MUhere⸗ 


7 


—. 


- 


4 * 4 3 * * 2 =_ \ " 3 
3 . . N | _ 1 _ \ 2 5 
$a ] ” n \ _— vn. gg 4M ts Q 
2 * R * n 4595 2 "Ys 05 „ \ + AD . * Le 
„ * n 9 aa e 
F | oY r rr 
. W FE * 8 1 6: Wo * 12 r 
* 1 a® * * % i Th) 25 * -x T 24% «© 4 5 3 1 a 
a FRETS > „ r 1 
. * » &) by * 9 * I * 1 * Fo oo * N N * N * Ty. .* * 8 . * q 
* * A Ds © } * * * . „ o 72 I By 245 * 0 Mo * F a 2 WT 2 . \ * 1 
; 9 1 e N . * * 
OA GE MON "$44 vx * We. Y "7 PM 1 
8 1 VL ; n * # J N OY 
or Te PS . . 4 "% f wa dg? N 9 
1 18 5 _ 2 8 N b 5 . $a 1 1 FRE £ > 
x * W. \ 1 a W n © IP 2 
de. af "I Ly rh 3 1 
* 1. * * ep * * 
n a a . 3 Nn 7 A * 4 
* 1 5 * k i 1 F . 6; g 1 7 K * 
I 4 * < i 8 " 8 
* * C * 7 
1 * ; y 
wy — t — * 
* p 
* * - x . 
1 . 8 
py - 
| % 
7. 
* 
* 


. 
r r 
* * 


111000. 


9 9 1 4 4 
1 7 | 
1 1 f 1 
1691. 17 
* # 3 - - 5 


4 : * x ” Ru 1 
1 - F C *, ; K . : 2 1 
vp F . 9 10 w 
/ y _— . | 3 * 
" 8 * of W 8 ; t— * n 
) C . | b | .. = | oy 
. * * 


. TWhereupon the Council fo the Defendant inſiſted, That if the 
Plaintiff had any Title it was got by non uſes, fo the Chancel-, 
ia being a Judicial Officer, the non uſer is a fozfeiture of the Office 
i being fo2 the Administration of Juſtice. . * RS. 
= _ The Bilhop being in Court offered to be ſwom to give Evidence 
concerning the uſage in his Doceſs, and that he had granted this 
1 / Toes oY Tn 
But this was not allowed, fo2 if the Plaintiff hath a good title, 
then the Gzant made by the Biſhop is void, and it was compared 
to a Patron in an Ejecment, who is never permitted to be a 
- Witneſs to maintain the title of his Clerk, 3 


- "Then it was objeced, that ſince the Plaintiff had pzoduced na 
grant to two perſons, but that was 50 years after the 1 Eliz. * 
that it would be a very difficult matter to perſwade the Jury to take 


ti upon their Daths that the Office was granted lo befoze the 


making of the Statute „ 
ꝑꝛoduced as evidence that ſuch were made, there being no Recows 
_ extant relating to this matter befoze that time. 


And Juſtice Dolben remembꝛed Ridley's Caſe conterning the LE 
Dffice of Regiſter of Briſtol wherein my Ld, Hales was of ol. 
nlon that if it could be ſhew that duch Gzants were made ſome 5 


time after 1 Eliz. it would be an evidence that ſuch were allo 
. %% ym ĩð 
The Jury found the matter ſpecially, and the point upon the 
{ſpecial Uerdic was, Whether the Office of a Chancelloz, 
which hath been uſually granted to two ever ſince the Statute off —_ 

1 Eliz. can be granted by Law. e Footy by : 
In the Argument of this Caſe it was admitted, That 
Offices Miniſterial map be gꝛanted to two, and ſo may alſo ſome 
Judicial Offices, which are eſtabliſhed by Act of Parliament; but 
tf (uch Gffices-are of Antiquity, then a Gzant made ro two ts 1 | 
void; and therefoze if the Office of Pꝛothonotatp of the Com- 18 E.4.7. b. 
mon Pleas, 02 theſe of Chief Juſtice of either Court are grant- Cro. Car. 
ed to two, the Patents are void, becauſe they may differ in Judg⸗ 25% 
ment, which would be a delay to Juſtice ; lo here this Gzant may Jones 263. 
be of Publick Injury. ko; if it be allowed to be good to two, then inch. Ent. 
one may abſolve and the other may ercommunicate,” 22. 

2. This O1ant is votd upon the Statute of x Eliz. which en 4s 

acts, That all lawful Grants made by Eccleſiaſtical Perſons of = — 
. Office in- OLD TIME WONT to be granted, ſhall be good. 
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ow this t 9 Ozant if the Office bath not. 
pee tulp * py in Old Time, whith was not found 
| bp the Gerdia, foz there was no evidence to that purpoſe. 
argued that the Ghant of this Office t 
s 06d ; tis like the Gzant to tbo Sheriff, oz of the Aavito's 
10 Rep. ur place of the Court of Cards, when that Court was in deing, which | 
artly a Judicial Office, e. 

Eis not void at the Common and ik to, the Statute of 
z. makes nd Metatidn as to this tale, fo2 that reftrains 
thops from making Sante or Lands, Tenements and Here- 
- diraments, being part of the Poll tas 0- 
from the time of kach Sant, 

Which hath been uſually e 


* 


| | » und wheteupon the old accuſto- 

med Went, oz moze ſhall be reſerved. 
But a Gzant of an antient Office m ſuch manner as it 
peen atcuſfomed to be granted is out of that Statute, the 
f vidchiefly regar 
he might have ſufficient to maintain Polpitality, and to tepatr the 
flapidations of the Churcd, if anp duch would be, which might 
not de done, {f the Aas of his Ptedeceſſo2 ſhould bind him. 3 
Bridg, 29. But this is an anttent Office, and Wing grantable ro two, | 
annot be a diminution of the Neve 


evenue of the Succefſoz, that 


| CE ay o the Ducceſf 
10 Rep. 58. therefoze it muſt be exempted out of the Statute, 


! 


tt this t but Uſage, ad there 
iy 1 deing enough found to induce the Court to be ok opinton, | 
=. | this Dffice was antiently granted to two befoze the Statute z 

5 „ rekoze they held this Gzant to be good, and Judgment was 
Wo. given ko the Plaintiff, 


x - Afterwards the Defendant Beau libelled againſt Dy. Jones in 
the Spiritu Court fo2 his fxnozance in the Canon and Civil 
Lua, the Knowlevg whereof (as he ſuggeſted) was required 
| ＋ — hereupon Dy, Jones bought a Pyohibition as 
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Ulielmus Epiſcopus 


reſpondend. Johan. 
Jones legumDoctori 


Landav' offici 
tam pro Dno' Rege & Dna Re- 


ginaquampro ſeipſo ſequitur de 
placito quare ſecut. eſt placi- 
tum in Cur. Chriſtianitatis con- 


tra prohibition. dict. Dni Reg 


& Dnæ Reginæ ei prius inde in 


cContrarium direct Et deliberat. Dni. 167 1. apud London pre- Grant of 


& unde idem Johan. Jones qui 

tam &c. per Joſuam Morris 
Attorn. ſuum queritur quod 
cum officium Vicar in pirixual 
The Of- general. ſive Cancel lar princi- 


eſt antiquum officium ac a tem- 


neral, or | * 
Chancel- Pore cujus contrar. memoria 
tor. zominum non exiſtit quando- 


cunq; officium illud accederit 
vacuum efle pred. officium 
conceſſ. & conceſſibile fuit & 
dari & concedi conſuevit per 
Epiſcopum Landaven pro tem- 


Landay.ſum.fuir ad 


bition. Vicar in ſpiritualib. general. & t taru 
Our. conſiſtor Epiſcopal Dioceſ. tz alterius diutius viventis 
Land il. principal! qui ſecundum hujuſmodiconceſſio- 4 % 
Hem habit & gaviſ. fuir juxra fn, f 
formam & effectum hujuſmodi if. 
conceſſion. cumqʒofficium pred. 


e official Epiſc. Landav. pred. 


v «& 
933 
in 

* 


is & Reginæ. = 


pore exiſten alicui perſonz 
idon pro termino vitz ſux ſeu 
aliquibus duabus perſonis ido- 

neis conjunctim & diviſim pro 
termino vitarum ſuarum & vi- 
ac Granta- 


* 


two Pere 


fuit vacuum ac ſuperinde Fran- 


ciſcus nuper Epiſcopus Landa- 


ven 7 die Septembris Ann 


dict. videlicetin paroch. beatæ rheOffce. 
Mariæ de Arcubus in warda 

de Cheape per quaſdam literas 

ſuas patentes ſigillo ſuo Epiſc. 
ſigillat. per eundem Johannem 


qui tam &c. hic in Curia pro- 
lat. geren. dat. eiſdem die & 


Anno pro diverſis bonis & legi- 
timis cauſis & conſiderationib. 
ad animam ſuam in ea parte 
ſpecialiter moven dediſſet con- 
ceſſiſſet & confirmaſſet pro ſe- 
ipſo & ſucceſſoribus ſuis Epiſ- 
copis Landaven dilecto ſibi in 
— Chriſto 


l =. are ak. — dm „ r n = _ _—- £ 
\ l 5 x . A ag 
_ =_ = er 2 — 1 ” 
- _— — ct — —— — l == 
l TY ä — At 4 «ü * : F l 0 
- aa N ä n " * 4 * * a 
N ee r — eras 4-7 l K . * a n 57% | 
— , 2 - - i. N a N 9 ry * 3 - * * 
rn 0 2 , on — — — —— 2 * | 
a — 0 8 * 5 : . * 
nr 1d 7 8 7 
q N q Rs at. D * * - + 2 
: _ 8 „ x A get Rn : "a 2 
Neu p , A N : 


Hill 6W.&M. in BR. 16% ꝗ | 


2 ity 8 


2 


moditatib. emolumentis & ho- 


Chriſto Richardo Lloyd legum 


Doctori un' advocator almæ 
Curiæ Cantuar. de Arcub. Lon- 
don & pred. Johanni Jones qui 
ram &c. per namen Johannis 
Jones attium magiſbri & Cal- 
legii jeſus Oæoſ ioc. & eorum 


utrique conjunctim & diviſim 
& eorum alteri diutius viventi 
(ipſis Richardo Lloyd & Jo- 


hanni Jones perſonis idoneis ad 


officium illud hend. exiſten.) 


predictum officium vicar in 
ſpiritualibus general. & official. 


principal in & per totam Civi- 
tat. Pioceſi & juriſdiction 


Landaven pred. & preſiden. 
Curiæ Epiſcopal Landaven 


pred. ubiliber infra Pioceſ. 


predict. conſtirut. five conſti- 
tuend. eoſq; & eorum utrumque 
conjunctim & diviſimVicar in 
92 eneral. & Cur. 
Conſiſtorial Epiſcopal Landa- 


ven. pred. official principal. con 


ſtitut præfecit habend. exer- 
cend. tenend. & gaudend. pred. 
officium & officia ac etiam om- 
nia & ſingula premiſſa cum ſuis 

ertinen. quibuſcunq; prefat. 
Richardo Lloyd & Johanni 
Jones qui tam &c. conjunctim 
& eorum utriq; per ſe diviſim 
& eorum diutius viven. per ſe 
aut deputat. aut furrogat. ſuos 
ſufficientes quouſcung; fine im- 
pedicon. impedimento aut mo- 
leſtia ſua vel alicujus ſucceſſo- 
rum ſuorum Epiſcopor. Landav. 
pred. una cum omnibus & ſin- 
gulis feodis vadiis profic. com- 


me. 


norariis quibutſcung; ad offici- 


um pred. ſpectan. & pertinen. 
ac ratione & intuitu præmiſſo- 


rum vel eorum aliquorum de 


jure eonſuerudine vel alio quo- 


duo modo debit. & ſulvi con- 


ec. a tempote confection. li · 
rerarum paten. pred. pro & du- 
ran. termino & rerminis vita - 
rum naturalium corundem Ri- 


chardi Lloyd & Johannis Jones 


& eorum utriuſq; diutius vi- 


ven. quam quidem conceſſion. 


refat. Richardo Lloyd & Jo- 
[Sar Jones qui tam &c. 
in forma predicta fact. & omnia 
& fi in eadem comment 
ſtea ſcil. primo die Martii An. 
Dni. 167 1. ſupradict. per Deca- 
num & Capitul. Landaven. 
apud London. pred. in paro- 
chia & warda 2 per quod- 
dam ſcriptum ſuu 
onis ſigillo ſuo Capitul. ſigillar. 
quod idem Johannes qui tam 
&c. hic in Curia profert geren. 
dar. eſt eiſdem die & Anno in 
vita prefat. Franciſ.tunc Landa- 
ven. Epiſc. pred. exiſten. ac in 
vita prefat. Richardi Lloyd 


modo defunct.ratificaverunt & 


confirmaver. virtute quarum 
quidem litterarum paten. ac 
confirmation. inde ſit ut pre- 
fectur fact. b 

dus Lloyd & Johannes Jones 
qui tam & c. fuer. de officio 
predicto cum totis feodis pro- 


ficuis perquiſit. & pertinen. ad- 
inde ſpectan. ſeiſit ut de libero 


tenemento pro termino vitarum 
ſuarum & vitæ eorum alterius 


diutius 


m confirmati- 


predict. Richar- 


Confirm- 
ed by the 
Dean 


and 
Chapter. 
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the gran- 


d ;ucius viventis & fic inde ſei- 
fir. exiſten. idem Richardus 


Lloyd poſtea ſcilicet decimo 


die Decembris Anno Domini 
F 1686. apud London. pred. in 
| roch. & warda pred. obiit 
tees died. ge tali ſtatu inde ſeiſit. & pred. 


Johan Jonesipſumſupervix.poſt 
cujus mort. idem Johan. Jones 
qui tam &c. fuit de officio pred. 
ſolus ſeiſit ut de libero tene- 


mento per jus accreſcendi &c. 


ac fic officium illud cum omni- 
bus feodis proficuis & perti- 
nen. adinde ſpectan. gaudere 
& habere debuit & debet virtu- 


te conceſſion. & confirmation. 
pred. Cumque omnia & ſingula 


placita & negotia tangen. & 
concernen. liberum tenement. 
ac jus & titulum aliquarum ter- 


rarum officiorum & hæredita- 


ment. ac validitat. interpret. Vi- 
gorem vel effectum aliquorum 
donorum conceſſion. ſive con- 
firmation. infra hoc Regnum 


Angliæ fact. ac etiam inter- 


pretation. Chartarum & con- 
ceſſion. ad Dominum Regem & 


Dominam Reginam nunc & 


coronam ſuam Regiam & non 


ad Curiam Chriſtianitatis ullo 
modo f 


pectant & pertinent ac 


per leges terræ hujus Regni 
Angliæ in Curia Domini Regis 


& Dominæ Reginæ de record. 
coram ipſis Rege & Regina vel 
Juſtitiariis ſuis Curiarum illa - 
rum ac judicibus ſeculat. & 


temporal. & non in Curia Chri- 


ſtianitat. ops jur. five cenſu- 
ras Eccleſiaſtic. ullo modo triari 


debuer. 1 


tare cognitionemq; 


terminari & diſcuti debeant & 
ſemper hactenus conſuever. & 


elmus modo Landaven. Epiſc. 
er non ignarus & 
me ponderans ac illas violare 
proponens & machinans pred. 
Johannem Jones qui tam &c. 
contra leges & ſtatuta hujus 
Regni Angliæ indebire pregra- 
vare opprimere & fatigate nec- 
non jus ſtatum titulum & inter- 


tamen Guli- 


— 


hujus Regni Angliæ mini- 


eſſe ipſius Johannis Jones qui 


tam &c. in & ad officium pred. 


evacuare & vim & validitatem 
conceſſion. & confirmacon. of- 


ficii pred. in forma predicta 
fact. per callidas aſſertiones 
& allegationcs in hac parte 
fact. in Curia Chriſtianitar. 


triari & rerminari eundemque 


Johannem jones qui tam &c. 


ab executione officii Wap ac 
a feodis & proficuis officii pred. 
ſpectan. & pertinen. hend. & 


percipiend. amoveri deprivati 


& excludi cauſare necnon dic- 
tum Dominum Negem & Do. 


minam Reginam nunc & coro- 


nam ſuam Regiam exhæredi- 
placiti 


que ad ipſos Dominum Re. 


gem & Dominam Reginam 
nunc in hac parte & Coronam 
ſuam Regiam & non ad Curiam 
Chriſtianitat. ullo modo ſpec- 


tat & pertinet ad aliud exa- 


men. in curia Chriſtianitat. tra- 


here ipſum JohannemJones qui 
tam &c. in Curia Chriſtianitat. 


coram Georgio Oxenden le- 


gum 


* 
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in placi· Cantuar. de Arcubus London. 
official. principal. legitime con- 


tum. 


* 


And ex- 
hibited_ 
Articles 


in hæc 
Verba. 


=_ 


. 


1 
* WY 
* 


=" 


doctore almæ Curiz 


ſtitut. ſcilicet apud London. 


pred. in paroch. & warda pred. 
rent. poſt conceſſion, & confir- 
marion. in forma pred. fact. de 


ſuper & concernen, validitate 


ejuſd. conceſſion. & confirmat. 


ac ou jus ſtatum & titulum 
ipſius Johannis Jones qui tam 
&c. de & in officio pred. traxit in 
lacitum ac verſus ipſum Jo- 
hannem Jones qui tam &c. ibi- 
em diverſos articulos exhi- 
beri & objeci cauſavit quorum 
quidem articulorum tenor ſe- 
quitut in hæc verba ſcilicet Im- 
rimis Objicimus & articu- 
amus, Againſt pou the (aid 
Dy. John Jones, That where: 
as you do execute the Dffice 
of Chanceiloz, and do exer- 
ciſe Eccleſiaſtical Jurisdidion, 


by virtue thereof within our 


Dioceſs ot Landaff, andwhere- 
as the Laws Eccleſiaſtical of 
this Realm poſitively require 
and direc, that Nullus ad of- 
ficium Cancellar commiſſionar. 
aut official. admittetur ad juriſ- 
diction. quamlibet exercend. ni- 
ſi qui in jure Civili & canonico 
eruditus exiſtat ſitque in pra- 
xi & cauſis forenſibus laudabi- 
liter exercitatus, Pou the laid 
Dy. John Jones do exerciſe the 


Dffice of Chancelloz and pzin- 


cipal official and Eccleſiaſtical 


Jurildiaion in our Dioceſs of 


Landaff, and are not in jure 
Civiliaut canonice eruditus nec 
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in praxi & cauſis forinſecis lau- 


dabiliter exercitatus, no2 have 
applied your ſelf to the ſtudy 


and pzacice of the Civil and 


CanonLaws as requiredby the 


ſaid EccleClaſtical Laws; but 


have wholly applied your ſelf 
toꝛ near twenty years laſt paſts 
and do till to the ſtudy, p2ac- 
tice, and exerciſe of Phyſick, 
whereby great mejudice and 


detriment may and doth ariſe 


to the Publick, Er objicimus 
& articulamus ut ſupra, Item 


objicimus& articulamusagainſt 


you the (atd D. John Jones, 
That you appointed Deputies 
not skilled in Civil 02 Canon 
Law. 3. That he was ab- 


ſent fo2 the moſt part from 


Landaff, where the Conſiſtoꝛp- 
Court ought to be kept, and 
did not pꝛovide a ſurrogate to 
be reſident there. 4. That 
he left his Chancelloz's Seal 
with one Philip Maddox the 


Regiſter, and ſometimes with 


bis ite; whereas it ought to 
be kept by himſelf oz Deputy. 


5. That he abſolved William 
Corniſh and his TUife, from 


a Sentence of Excommunica⸗ 
tion fo2 a Clandeſtine Mar- 
riage, and had taken Monp 


by way of commutation of Pe. 


nance. 6. The Eccleſiaſtical 
Laws require, That a Wint- 
ſter who marrieth Perſons 
clandeſtinelp, (hall be ſuſpeny- 
ed ab officio & beneficio fo 
3 years, and a Perſon ſo de- 
creed ſuſpended you in a few 


weeks 
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puty, and appointed another 


weeks after ablolved. 7. Foz 
menacing the Bichops Appa- 
ratoꝛs in ſerving aSummons. 
ſbop's Servant excommunt- 


kate fo? ſefving a Monition 


under the Epiſcopal Seal. 
9. FN abſol bing one whom the 
Bilhop had excommunicated, 
10. That he refuſed an Appa- 
rato? appointed by the Biſhop 
to exerciſe his Dffice by a De- 


in his room, 11. Foz reſerv- 


ing and pzohibiting the Regi- 
ſter to ſend the Book of Ads 


and Entries, that the Biſhop 


might inlpea the trregularities 


in ſome Pꝛoceedings in the 
Confiſtozp-Court., 12. Foz 


ilſulng out publick Instru- 


ments in his own name; Jo- 
hannes Jones Legum Doctor 


Reverendi in Chriſto Patris 


Gulielmi permiſſione divina 


Landaven Epiſc. Vicarius in 
1 re generalis & offici- 


. principalis legitime conſti- 
tut. univerſis & ſingulis Cle 

ricis & literatis in & per totam 
noſtram Landaven. Diocel. &c. 
13. That licenſing of Curates 


and Apparato?s was excepted 
out ot his Patent, pet he hath 
exerciſed Juriſdiaion contrary 


to the Patent. 14. By li. 


 cenſing Þ2octo2s and Appara- 


tozs, &c, 15. Mho have 
aced alter Bonltton given to 
pou. 16. That he hath diſ- 
placed Þerſons appointed by 
the Biſhop to an as Appara- 


ed to the Biſhop. 


tow and Progs. 17. Chat 
he cited all School-mafters- 
and Curates who aded with- 


out licence to appear befoze 
him and to take Licences 


notwithſtanding the reſtratn- 


ing Clauſe in his Patent, 
whereby that Power is reſerv- 


he granted a Licence fo2 Evan 
Rees to marry Mary Tanten, 
being under the age of 12 


years, and an Þetreſs with. 


out the conſent of her Tuto? 
02 Guardian. 19. That be 
gzanted Adminiftrationtoone, 
and afterwards without revok- 
ing it, granting a Pꝛobate of 
a nuncupative CAul of the 
lame Perſon to anſwer as Ex- 


kcutoz. 20. That he granted 
Licenſes to Dchool-maſters 


contrary to his Patent, 
21, Item quod dictus Johan- 
nes Jones Legum Doctor ſuit 
& eſt Dioceſ. Landaven. Can- 
tuar. Provinciæ eoq; intuitu 


18. That 


——_—_ 


ac ratione hujus litis juriſ- 


diction. hujus Curiæ notorie 


ſubditus & ſubjectus & ponit 


ut ſupra Item quod de & ſuper 


præmiſlis & Item ohjicimus 


& articulamus quod præmiſſa 


omnia & ſingula ſunt vera dic- 
rumq; doctorem Johannem 
Jones propter temeritatis ſux 
exceſſum in præmiſſis necnon 


propter inſufficientiam & igno- 


rantiam ſuam antedict. canoni- 
ce puniend. ac ab officio ſuo pre- 
dicto amovend. fore & debe- 
re pronunciamus &. Guliel- 

mus 


% 
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mus Landaven. prout per cof. fuit & in One illo pro- 
dem articulos in prædicta Cu- ceſſit) dicto 

ria Chriſtianitat. coram præfat. gis & Dnæ. Reginæ de prohi- 
Georgio Oxenden reſiden. & bitione præfat. Judicibus in ſpi- 
veram copiam inde in Curia ritualibus prius in contrarium 
hic prolat. plenius liquet & ap- inde in forma predicta direct. & 
paret pred. Gulielmus Landa- deliberat. non obſtante) indict. 
ven. Epiſc. eundem Johannem Dni. Regis & Dominz Reginæ 
Jones qui tam &c, in pred. nunc contemptum & ipſius Jo- 
Cur. Chriſtianitat. coram prz- hannisJones qui tam &c. damp- 
dict. Georgio Oxenden occa- num præjudicium depauperati- 
ſione articulorum pred. com- on. & gravamen manifeſtum ac 


revi dict. Dni. Re- 


parere minus juſte aſtrin- contra leges hujus Regni Ang- 
xit ac eundem Johannem liz unde idem Johannes Jones 


Jones qui tam &c. de & in qui tam &c. dicit quod ipſe 


præmiſlis condemnari ac de & deteriorat. eſt & damnum habet 
ab officio pred. per definitivam ad valentiam centum librarum 


dict. Curiæ Chriſtianitat. ſen= & inde produc. ſectam &c. 
tentiam deprivari totis ſuis vi- 
ribus conatur & indies machi- | | 
natur ac licet breve dictorum ven. Epiſc. per Bezaleel Knight 
Dani. Regis & Dominæ 2 ſuum venit & defendit 
de ee dee præfat. Geor-vvim & injur. quando &c & 
gio Oxenden & al. judicibus omnem contemptum & quic- 
in hac parte competen. viceſi · quid &c. & dicit quod ipſe non 
mo die Novembris Anno Reg. ſecutus fuit plaeſtum pred. ver. 
ni dictor. Dni Regis & Domi- ſus pred. Johannem Jones in 
næ Reginæ nunc quinto apud Cur. Chriſtianitat contra pro- 
London. pred. in parochia & hibitionem dictorum Dni. Re. 
warda pred. in contrar. inde 
direct. & deliberat. fuit idem 


Wo pred. Gulielmus Landa- 


The De- 


fendant 


leads, 


That he 


did not 


gis & Dominæ Reginz prout proſecute 
idem Johannes Jones qui tam after :be 


tamen Gulielmus Epiſcopus &c. ſuperius ſuppoſuit & de hoc Frobibi. 


Landaven. placitum predict. ponit ſe ſuper patriam & pred. 
poſt prohibition. Regiam prius Johannes Jones qui tam &c. ſi- 
in contrar. inde in forma pred. militer &c. ſed pro brevi Dni. 
direct. & deliberat. ſcilicet vi · Regis & Dnæ. Reginæ de Con- 
ceſimo primo die Novembris 
Anno Regni dictor. Dni. Re- 

gis & Dominæ Reginæ nunc 
quinto ſupradict. apud London. 
predict. in paroch. & warda 
predict. ulterius proſecut. Epiſc. Landaven. dicit quod 
HY ET 1 narratio 


ſuper primum articulum in nar- 
ratione predict. mentionat. & 


tion and 


Iſſue 


tbereup 


n. 


ſultation. | Sed pro 
ultation.quoad placitum pred 2 


tatione 


| 2. LIE habend. 
quoad materiam in eodem con- x, J.. 


tent. habend. idem Gulielmus mur:. 
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narratio pred. quoad pred. pri- 
mum articulum & materiam in 
in eodem primo artic' content. 
minus ſufficien. in lege exiſtunt 


ad ipſum Gulielmum Landav. 


Epiſc. ad inde reſpondere com- 
pellend. ad quam idem Epiſc. 
neceſſe non habet nec per le- 
gem terræ aliquo modo tene- 


tur reſpondere unde pro de- 


fectu ſufficien. narration. in ea 
parte idem Epiſc. petit judici- 
um de narration. pred. quoad 
pred. primum articulum ac 
quod breve dictorum Dni. Re- 
gis & Dominæ Reginæ de Con- 
ſultatione in ea parte quoad 
eundem primum atticulum 
concedatur & c. Et pro btevi de 
Conſultatione quoad reſid. ar- 
ticulorum pred. in narratione 
predict mentionat. habend. 
idem Epiſcopus ulterius dicit 
quod per & ſecund Canones & 
Leges Eccleſiaſticas in Regno 
Angliæ uſitat & approbar' 


omnia & ſingula offenſa cri- 


mina & materiæ in eiſdem arti- 
culis mentionat' ſub 


ene | 
ay rg Eccleſiaſticarum 


nſur prohibir' ſunt & diver- 
ſis Eccleſiaſticis cenſuris puni- 
bil. exiſtunt necnon per caſ- 
dem leges coram Eccleſiaſticis 
judicibus in ea parte compe- 


tentibus & non alibi triari exa- 


minari & puniri ſolent & de- 
dent quodq; in vel per eoſdem 
reſid articul' vel proſecution 
eorundem vel alicujus eorum 
in Curia Chriſtianitatis jus ſive 
titulus ad vel in officio pred 


in narratione pred mentionat 
triari examinari vel in queſtione 
redigi minime pollit Idemq; 


Epitcopus ulterius dicit quod 


iple idem Epiſcopus eundem 
Johannem Jones in Curia Chri- 
{tzanitat' pred' videlicet apud 
London' pred' in parochia & 


warda pred proſecutus fuit ſu- 


per eoſdem reſid' articulos ſu- 
pradictos in ordine ad canoni- 
cam punitionem & Eccleſiaſti- 
cas Cenſuras in ea parte debi- - 
re & minime per deprivation 
ſeu excluſion ab officio pre- 
dicto pro cauſis in eiſdem arti- 
culis reſiduis ſuper cundem Jo- 
hannem Jones infligend' & ad- 
hibend Et hoc idem Epiſcopus 
paratus eſt verificare unde pe- 
tit judicium & breve dictorum 
Dni Regis & Dnæ' Reginæ de 
Conſultatione quoad pred. re- 
ſiduum articulorum ſbi in hae 
parte eoncedi. 


| Barth Shower. 


Er pred' Johannes qui tam 
&c. dic' quod pro aliqua. 
predictum Guilielmum Epiſco- 
pum Landaven' ſuperius placi- 
tando allegat. narratio ipſius 
Johan. qui tam &c. caſſari 
minime debet nec Breve dicto- 
rum Dni Regis & Dnx' Regi- 


næ de Contultatione quoad 


primum articulumin narratione 
pred mentionat' præfat. Guili- 
elmo Epiſcopo Landaven' con- 
cedi deber &c. quia dicit quod 
narratio illa quoad pred' pri- 
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mum articulum materiaqz in 


eadem content” bona & ſuffici- 
ens in lege exiſtunt ad pred 
GuilielmumEpiſcopum Landa- 
ven' ad narrationem illam 


| (quoad predictum primum ar- 


ticulum) reſpondere compel- 


lend. ac ad breve dictorum 
Dni' Regis & Dnz' Reginz de 
prohibirione in forma predicta 
conceſſa manutenend quam 
quidem narration' quoad pred 
primum articulum materiamq; 
in codem content' idem Jo- 
hannes qui tam &c. parat. eſt 
verificare & probare prout Cu- 
ria &c. Et quia pred. Epiſco- 
pus ad narrationem illam 
quoad pred. primum articulum 


non reſpondebat. nec ille huc- 


uſq; aliqualicer dedicit idem] o- 
han qui tam &c. pet judicium 


& dampna ſua pred. ſibi adjudi- 


cari &c. Et idem Johan Jones ul- 
terius dicit quod pred Guliel- 


mus Epiſc Landav breve dictor. 


um Dni' Reg. & Dnæ Reginæ de 


conſultat quoad reſid' articulo- 


rum in narrat' pred mentionat 


habere non deb quia dicit quod 
placitum pred per ipſum Guliel- 


mum 8 (quoad 


reſid. articulorum in narratio- 


ne pred mentionat modo & 
forma pred ſuperius placitat 
materiaq; in eodem content 


minus ſufficien. in lege exiſt 


ad pred. breve dictor Dni. Re- 
gis & Dnæ Reginæ de Conſul- 
tatione impetrand ad quod 
idem Johannes qui tam &c. 
neceſſe non habet nec per le- 
gem terræ tenetur aliquo modo 


repondere Et hoc parat eſt 
verificare unde pro defectu ſuf- 
ficien Reſponſ. in hac parte i- 
dem Johannes qui tam, &c. 
per Judicium & dampna ſua 


pred. ſibi adjudicari &c. Et 


pro cauſis Moration in lege 


Juxta formam ſtatuti in hujuim' 


Caſu nuper edit' & provis ii- 
dem Johannes qui tam &c, 
Cur. demonſtrat & oſtendit 
quod apparet per Articulos 
quod in Narratione pred. men- 
tionat quod pred Guilielmus 
Epiſcopus Landaven ob offenſ. 
pred' in ſeparalibus Articulis 
reſidꝰ Articulor pred' expreſſ. 
conat eundem Johannem Jones 
qui tam &c. ab officio pred 
deprivari & amovend fore. 

Et predict Epiſcopus Lan- 
daven dicit quod placitum 
pred per ipſum (quoad reſid* 
articulor in narratione pred 
mentionatꝰ ) in forma pred ma- 
teriaq; in eadem content' bo- 
num & ſufficien in lege ex- 
iſtunt ad breve dictor Dni' 
Regis & Dnæ Reginz de con- 
ſultatione concedend. & ha- 
bend quod quidem placitum 
(quoad reſid' articulor pred”) 
Idem Epiſc parat eſt verifica- 
re & probare prout Cur. &c. 
Er quia pred Johan Jones qui 
tam &c. ad placit' illud non re- 
ſpond' nec illud hucuſq; aliqua- 
lit dedicit' idem Epiſe pet. Ju- 
dicium & brevedictor. Dni Reg 
& Dnæ Reginæ de Conſultat. 
erer. reſid. articulor pred) 

ibi in hac parte concedi &c. ſed 
quia Cur' &c. ; 
8 This 
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This Caſe was argued in 3 Term in the ny pear 
of this King, and it was hoztly thus: 


5 


N a Paohibition the Plaintif declared, That the Office of 
Chancelloz of the Biſhop of Landaff was an antient Office, "oj 
and that as often as it became void the Biſhop of that See fo2 .24 
the time being uſed to grant it koꝛ one o2 two Lives, and to the AY 
== Survivo2 of them. 1 
That the ſaid Office being void, Francis David. late Biſhop of 
” Landaff did grant the ſame to Dꝛ. Lloyd, and to the Plaintiff 
>” John Jones, to have and to hold the lame to them, and to the Sur⸗ 
vivo; fo2 life. 
Chat Dy. Lloyd was dead, and the Plaintiff (urvivsd by rea · 
don whereof he was entituled to the ſaid Office. 
"= That the Interpꝛetation of all Gzants did belong to the King 8 
Courts, and not to the ſpiritual Courts. 
That the Defendant had ſued the Plaintiff in the Eccleſiaftt 
cal Court, and had exhibited Articles againſt him befoze Oz, Ox. 
enden that he was ignozant in the Canon and Civil Laws, that 
he had made Deputies who were unlearned in the laid Laws, &c. 5 
that the pzemiſes were true, and lo pꝛaped that Oz. Jones might 
ve removed from the ſaid Office fox his inſufficiency, 
"2X That the ſaid O!. Jones was compelled to appear in the ſaid 5 
Court to anſwer thoſe Articles, and that the Oefendant ende: 
voured to depꝛive him from that Office by a definitive Sentence in 
that Court contrary to a Pꝛohibition, &c. 
Che Biſhop pleaded, That he had not proſecuted the Dlaintiff 
1 in the Spiritual Court againſt a Pꝛohibion, and demurred upon 
the firſt Article, and the Plaintiff joined in the Oemurrer. And 
ads to thereſt he pleaded that all the crimes contained in the other 
Articles are pꝛohihited by the Canon Law, aud ought to be puniſh: 
ed by Eccleſiaſtical Cenſures, &c. . 
The Plaintiff demurred; ' 
And it was argued in his behalf, That a Conſultation ought not 
to be, becaule it was a Suit meerly fo2 depuvation and fo2 that 
= reaſon (if there was no other) the Eccleſiaſtical Court ought to 
be p2ohibited. 
= ThisDilice is a matter of Freehold which cannot be determin- 
ed either by the Canon oꝛ Civil Laws, and therefoze it hath been 
held that an Afiize. will lie fo2 the Office of the Regiſter of the Court - 
of Aire which is a Freehold foz like; fo2 tho the Fern, 
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8 Rep. 47. b. ings in that Court are accoming to the Method and Rules of the 
Dyer 154. Civil Law, pet the right of that Office is determinable at the 
| Common Law. E 
Roll. Abt. So ik a queſtion ſhould ariſe concerning the validity of two 
2 Pars 285. Patents by which the Office of Repiſte? to a Biſhop is granted, 
placito 37- this ſhall not be tried in the Spiritual Court, notwithſtanding 
the Subject matter is ſpiritual, becauſe the Office it ſelf being 
matter of Freehold, is fo2 that reaſon of tempozal Cognizance.. 
In Michaelmas Term 29 Eliz. a (Writ iſſued out of the Court 
of Admiralty in the nature of a Scire fac. to repeal Letters Pa- 
tents by which the Office of Uice-Admiral of two Counties was 
granted to a particular Perſon 3 and becauſe this was triable at 
the Common Law, the Court gave a day to ſhetw cauſe why a 
Pꝛohibition ſhould not be awardeg. 
2Brownl.11. Many more Inſtances might be given of Caſes to this purpoſe. 


2 Rok, Rep. But in Hillary Term 8 Jacobi, there was a diſpute about the 
306, 


* * 


z Leon. 
placit. 23 7. 


Tro.Car.55, Gant of this very Dffice-to two, viz. to Dz. Trevor and one 


Griffin; the Dꝛ. releaſed all his Right to Griffin, who died; then 
the. Biſhop granted it to Robotham, and Dy, Trevor pꝛetending 
that he had a right by ſurvivorſhip by virtue of the fozmer Szant, 


made a Subſtitute, who was diſturbed by Roborham the new 


Gꝛantee, whereupon an Inhibition was granted in the Arches ; 
and it was agreed by all the Court, that tho the Office was ſpi- 
ritual as to the Exerciſe, pet as to the Right it was tempozal, 
and the Party having a Freehold in it made it determinable at 
the Common Law. 


Latch 228. The Cale of Oz. Sutton is the ſingle Authozity againſt the Plain- 


Noy 91. tiff, *Tis repoꝛted in ſeveral Books. Pe was Chancellor to the Bi- 
 Cro.Car.65. 


ſhop of Glouceſter, and Articles were exhibited againſ him befoze 
Eccleſiaſtical Commiſſioners ; fo2 that by divers Canons no per- 
fon ought to be admitted to that Dffice but ſuch who was learned 
in the Canon and Civil Laws. Þe pleaded that he had a Freehold 
in the Office fo2 Life, and ought to enjoy the ſame, and lo pzayen 
a 1920hibition ; but it was dented, and the reaſon given was, be- 
cauſe the Commiſſioners might depzive him fot inſufficiency, 
'Tis true, the Judges of the Eccleſiaſtical Courts, and not 
thoſe of the Common Laws, are the proper Judges of the Abilt- 
ties of a Chancelloz; and therefoze they map examine him as 
2. Sutton was examined; but at that time the high Commiſſion 
Court did extend it's power too far in many caſes of Depzivati- 
on; fo2 it cannot be denied but Dꝛ. Sutton had a Freehold in that 
Office. Jt was the opinion of Juſtice Croke who repoꝛted that caſe, 
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Palm. 450. 


Roll. Abr. 2. 


cit. 39. 
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now he ſeens fo2 remedy in the Spiritual Court upon the ſame 
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that the Dz. might have an aſſize to try it if he had any wong 
done, which ſhews he had a Freehold 3; and if ſo, then admitting 
the (piritual Court can try the ſufficiency of a Chancelloz; pet if 
the tempozal Courts have allo in the lame Caſe a Jurigsdiaion in 
reſpect of the Freehold, the Authozity of the Cccleltaſtical Court 
(hall be ouſted, R 
To pꝛove this, Sir Timothy Hutton's Caſe was cited, who.ob- Hob. 15. 
* tained a Yonitton from the Archbiſhop of York to the Biſhop ok 
Cheſter who as Oꝛdinary had refuſed the Clerk pzeſented bp 
Sir Timothy, which Monition was, That the Biſhop of Cheſter 1 
would either admit the Perſon,o2 appear befoze the Archbiſhop, cc. 0 
he did neither; and thereupon the Clerk was inſtituted by the | = 
Archbiſhop, and inducted by his Warrant; and afterwards a Suit —_ 
being commenced befoze the Delegates, becauſe the Inſtitution _—_ 
was granted in London out of the Dioceſs of York, and by con- · 4 
ſequence the Induction would be void, the Court of Common . 4 
Pleas was of opinion to pꝛohibit that Suit; fo? tho the Inſtituti⸗ I 
on was ſpiritual, pet the Jnducion being a tempoꝛal A ſhall dau 4 
the Trial to the Common Law, otherwiſe the right of Patronage 2 
would be tried in the Eccleſiaſtical Courts, and a Quare impedir 
would ſeldom oz never be bzought. 
Ik the Plaintiff was inſufficient it might create an oziginal 
Incapacity ſo as to avoid the Gzant ; but tis not material whe- 
ther he himſelf is learned oz not in the Canon 02 Civil Laws, be- 
_ cauſe the Dffice is granted to him to exerciſe by himſelf oz Deputy, oF 
and no Man will deny, but he may conſtitute a Deputy learned 1 
in thoſe Laws, and ik he doth make an ignozant one, tis a Foy ( 1 
feiture of his Dffice. — 
There are (ome other cauſes by which he might incur a Foxfef- = 
ture, as non-attendance, &c. as well as tnſutficiency, but that = 
is not alledged: tis true, that Jnability hath been laid to his 0 
Charge, and the Biſhop made a new Gzant to try the title 
at Law, and there was a Uerdia againſt his Ozantee, and 


oe which he had at Law; and therefoze ought to be pꝛobi- 
te = 5 | 

Thoſe who argued on the other ſide held, That all the Articles E contra. 
exhibited againſt the Plaintiff were of Eccleſiaſtical Cognizance ; 


and therefore the Pꝛoceedings there ought not to be ſtopped by the 
- tempozal Courts. 


„ 
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Mich. 3 Jac. This very thing hath been fozmerly complained on by Archbt- 
2 Inſt. 614, ſhop Bancroft, who exhibited Articles to the Lows of the Coun⸗ 
| . til of King James the firſt in the name of the whole Clergy againſt 
rhe Judges in Weſtminſter Hall fo? granting P2ohibitions to 
'- Suits in the ſpiritual Courts fo2 depuvations of Miniſters fo? 
inſufficiency, becauſe thoſe Courts have the p2oper Judicature of 
the learning and ſufficiency of the perſon ; and if Pꝛohibitions 
ſhould be granted in ſuch caſes, this Inconventency would follow, 
That the Knowledg of a Pan in the Canon and Cilvil Laws 


CY 


CN TIES 4333 wa 
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| muſt be tried by a Jury, which ſeems to be very abſurd, a 
ji $ There is a difference when a Suit that is commenced in theſe 0h 
—_—_ : Courts fo? dep2ivation, which is a thing of Eccleſiaſtical Cogn 
—_—_ - ance, and when tis begun, foz a thing purely tempozal : Mow fn, 
—_— this caſe the qualification of the Perſon is, the matter which is firſt 
| 1 * enquired into; but all the Au honties cited on the other ſive where 
"my Pꝛohibitions have been granted, were concerning tempozal | 
if : things, as G2ants, &c. which muſt be tried at Law. 
—_— Ik the King ſhould grant an Office in this Court it will not be : 
= denied, but the Judges may remove ſuch an Officer fo2 Jnſufft- 1 
=—_ | 3 becaule they are pꝛoper Perſons to judg ok his Abjilt- ; 
5 = * | t £9, 


No inſtance can be given where Pꝛohibitions have been grant. 


= ed fo2 things meerly of ſpiritual Cognizance, but always where 
— the matter was tempozal. 
] = ”Tis true, the Articles now exhibited, do ſuppoſe the Plaintiff 
6 0 5 to have a Gꝛant, and to be in poſſeſſion af the Dffice ; but thep 
. further alledg, That he ought not to enjoy it by the Law of the 
mY | Land, becauſe of his Inſufficiency in the Knowledn of the Ca: 
—_ non and Civil Laws: fo2 which reaſon he is to be cenſured by 
== the Archbiſhop, who is to take cate that all the Canons ſhould be 
= © . erecuted, which are not repugnant to the Common Law, and by 
1 the 127th Canon made in the Reign of King James, no Man ts 
—_ - to execute the office of a Chancellvz, unleſs he is skilled in theſe 
_ Laws, fo2 he is obliged to aa in his Office by them. 
1 OE Many Inſtances may be given wherein this Court hath been very 
; *** tender in granting of Pꝛohibitions even in caſes where the Perſon 
concerned hath not been (ubſec to the Juriſdiaion of the ſpattual 
3 Court as an Incumbent ok a Donative, was cited there (02 mar- 
h | - rying without a Licenſe, now no Man will lay that he ts ſubjea 
. to 
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1 to the jurisdicion of the D2dinaty, yet the matter fo? which 
be was cited being of (pirirual Cognipance, a Pzohibition was 
denied. a 


arcbes by the Court of King's Bench, to reſtoze a Perſon to the 
= Dtfice of a Pzocoz, tho he ts an Officer of whom the Common 
Lau doth take notice, and is likewiſe mentioned in ſeveral das 
ok Pacliament. 3 5 

But if a Pꝛohibition ſhould be granted in this Caſe, it ſhould 
be only quoad the matter triable at Law : Fo2 where a Suit is be: 
, gun in the Eccleſſaſtical Court fo2 two things, whereof one is of 
7” ſpiritual Cognizance, and the other tempozal, and if by the Sen: 
-= tence to be given in ſuch caſe the Puniſhments would be ſo in- 
> termired, that it cannot ſand koz one unleſs fo? both, there a Pꝛo- 


= £F WP 


> hibitton hath been granted; but if it be fevered, then it ought to 
ho to that 18 which is triable at Law. „% 


1 Ik this Perſon ould fall under a tempozary Diſability, as 


So likewiſe a Mandamus was denied to the Dean of the 


2 Roll. Abr. 
390. pl. 6. 
314. pl. T. 


2X Lunacy, &c. the Biſhop may put in another, and lo he may fox 


"= any other Dila bility. f | 


2 Upon theſe Reaſons a Conſultation was pꝛaped, but the Court 
FF enclined againſt it. | 


Rex & Regina verſus Evans. 


8 He Cuſtos Rotulorum of a County was diſplaced, and ano- 
= ther conſtituted in his room, to whom the Oekendant being 
Clerk of the peace refuſed to deliver the Rolls. 


= thereupon was removed from his Dffice ; and now he bzought a 
Mandamus to be reſtozed, and all this matter being returned, a 
PMation was made to maintain this Return; and it was laid that 
a Clerk of the Peace was a Viniſtertal Officer to the Cuſtos, 
and ought to deliver the Rolls to him at the end of every Seſſions : 
tis true he has a mote fired Eſtate in his Dffice than the Cuſtos 
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| Charge exhibited to the Juſtices in Uriting. | 
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be was indicted koꝛ this Misbehauiour and found guilty, and 


bach, but till he is but his Deputp, and is to be removed by a 
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Pꝛoceſs, they are to be with the Clerk 


then he muſt deliver them to the Cuſtos; 
of the Peace. and therefo 


which cannot be done without the Rolls when 


* 


as long as thep are in 


y are compleated, 


Chief Juſtice. The Clerk of the Peace ought to make out 


* 


but 
fendant ſhould be reſtozed. But thzee Judges were of a contra 


Opinion. 


all the Pzocels, 
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; . Th e City of Excter verſus Glide. 


Andamus to zeſtoze the Defendant to the place of Al - 
derman, and Chamberlain of the City of Exceter. 
The Subſtance of the Return was, That the City is 
an antient City and Body politick, That the Bayoz 
thereof is an antient Officer; that there are 24 Aldermen and ſo 


many Citizens there who have uſed to be of the Common Coun- 
cil and had a Court there, &c. | 


That the Defendant being an Inhabitant of the ſaid City was 
choſen Alderman thereof, and as ſuch was a Juſtice of the Peace 
which is an Office of Truſt and Dagiſfracy. 


That he being lo choſen, Receſſit elongavit & habitationem ſuam 


reliquit & deſeruit & amovebat ſeipſum & familiam ſuam ad T op- 


ſam extra civitatem &c. & officium ſuum voluntarie reliquit & neg- 
lexit, and ſets foꝛth wherein, &c. mo om po 

That ſeveral Courts of Common Council were held there, ob 
which he had notice, but did not attend being abſent 40 times in 
3 pears, „„ 7 


That when he was p2eſent he gave (currilous and repꝛoachkul 


23 to the Court, fo2 which he was removed from his (aid 

| That he could not be reſfozed becauſe he had not taken the 

23 Daths bekoꝛe the firſt day of Auguſt 1691. accoꝛding to a late Ac 
T of Parliament, xe. 

| A 3 5 35 ＋ — Cholet 
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133. 


Cro. Car. 
- $79» 


Freeman's 


Caſe, 


Co. Litt. 


233. a. 


3 Rep. 26. 


11 Rep. 


Bagg 8 C40 E. 


yer the Defendant removing thit 


"Thoſe who argued fo? the Defenvant and againſt the Retom laid 
that it was inlullicient as to the matter retoꝛned. 


Chat the firſt part thereof was not good fo2 3 Reaſons: 


„Berau us not allevged that Tepfam was extra libertates 
Civias ; — it may be extra Civitatem, and yet within the Liber- 
of the Citp. | 

Beſides, if it had appeared 


Topſam jag extra Civitatem, 
er did n 
puve him of his Office, becauſe it yath nat appear by the return 
that he was diſabled from doing his Duty bp reaſon of his aboad 
* 02 that his Attendance was neceſſary. 

. 'Tis not (aid that the Dekendant abfented himlelf, and 
remaded his Family without a reaſonable Caule, as Sicknels, 
&c. 02 how long he was abſent. 

3. The next Caule aſſigned was, That he voluntarie neglexit 
thoſe things which appertained to his Dffice as Juſtice of the 

eace; this is too general, and a __ to an ought 
o be as certain as a Retom to a Ha us; and there 


where the Retozn of a Habeas Corpus was, That the Party was 
_ committed foz inſolent behaviour and ſcurrilous wozds fpoken at 
the Council-Table, not mentioning what wozds, this was held 


inſuticient. 
The like Retom of a Commitment by the Los of the Coun- 
cil fo2 dibers Piſdemeanozs was held too general. 
4. *Tis retomed, That the Defendant abſented himſelf from 
feverat Courts, &c. but tis not ſaid that he was duly ſummoned to 
ſuch Courts, therefoze it can be no cauſe of his removal, and the 
rather becauſe it appears that there were a ſufficient number to 


hold thoſe Courts, and if there is no particular buſineſs, the ab- 


ſence of one Juſtice of Peace may be ercuſed. 
5. Tis not laid that any particular damage happened to the Ci 
ty, by reaſon of the Defendant's ablenting of himſelf, and Non 


uſer of a pzivate Office without ſome ſpectal Oamage, is no cauſe 


of Foxelture. 

6. The next cauſe was, That he did publickly declare that 
he would never meet again, which amounts to no moze than a 
(aver of his Office which he map reaſſume at pleaſure. 


7. Another Cauſe of his removal was foz giving repzoachful. 


Language to the Bayoz, &c. which might be a ſufficient cauſe to 


bind him to the good behaviour, but not to fozfeit his Office, and 
thep 


ot give them cauſe to de- 


tie City alledged, That he muſt 24 Inhabitant to be capable of 


"Til W. & M. in B. R. 1691 


| a ought to have retozned the woꝛds ſpoken that it might appear 
to the, Court of what nature and (mpozt they were. 


8. They retom that he could not be reſtozed, becauſe he had 
not taken the Daths before the firſt day of Auguſt ; but he is not 
obliged to it, fo2 the Statute requires it only of theſe Perſons wha 


are in office ; now it appears by the Retom that he was not an 


Officer then, fo2 he was depzived. 


They have p2oceeded illegally, foz they have depzived a Ban of ; 


Defendanr ought to be ſummoned ſpecially to ſbem cauſe why he 
ſhould not be removed fo2 luch Cauſes. 


Setjeant Tremaine and ;. Roe who argued to maintain the 
Retozn, anſwered thele Obſeatons 


1 his Office upon a General Summons which is againſt Law, the 


(1) 'Tis retozned that the Defenvant abſented himſelf, and 


removed out of the City, and out of the County of the City, ann 
tis not tobeſuppoſed that the Liberties reached out of the City. 


(2.) As tothe ſecond Objection it need not be retozned, that he 


abſented without a reaſonable Caliſe;fo2 to be abſent fo2 Debt map 
be a reaſonable Caule, but 'tis a ſufficient cauſe to remove him, 
(3:) To abſent himſelf voluntarie is not too general: foz being 


1 4 - abſent, tis reaſonable that another ſhould ſupply his place, and 
à a voluntary abſence without ſaying moze is a ſufficient cauſe of 
x Fozfetture, 


(4-) The moſt material Dbjection is, That he abſented himſelf, 


but was not duly ſummoned : Mow a Summons is not neceſfary 


to be given to him. 

But admitting a Sunimons to be neceſſary, he had ſullicient no- 
tice. fo2 tis retoꝛned that ſuch a Day a Court was held, Et licet 
ſufficienter ſummonitus, the Defendant did not come. 

And to pꝛove this, Di. Merriott s Caſe was cited, who being 
one of the Colledg of Phyſitians was ſummoned by the Pyefivent 
to a Court, and not coming, he was depzived. 

The other Dbjections were held to be immaterial; but as to the 


| laſt Objegion about taking the Dath, it was (aſd, That if the 


Defendant ſhould be reſtozed upon a Mandamus, tis a new Ad- 
miſſion, tho he map be in his old Dftice and Title, and therefoze 
ought to take the Daths. 


But upon the whole matter there being a particular Cuſtom of 
this 


n this cale, becauſe there is no place appointed where notice ought - 


Mich. 
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3 Bulſt. 190. 
I Roll. Rep 
409. 


"thi Dice, therefoze ( Comprincy: goes thio the whole Caſe, and 
. e being foz Adminſtration of Julttce is determined by 
eller. 
Every Cuſtom which is reaſonable, is fo? that reaſon obligato- 
ry, and is rightly called Lex Joci ; it therefoze by this Cuſtom ſer 


konh upon this Retomn, the Defendant is to be an Inhabitant of 


the City, then his Departure from thence makes him want a le- 
gal Qualificatton to be an Alderman of that place. 


Curia. Three Juſtices were of opinion not to grant a peremp- 


toꝛy Mandamus : fo? they held that amongſt the many Cauſes re- 


toned of the Diskranchilement of this Perſon, one was ſufficient, 
which they held to be, That being an Alderman and a Juſtice of 


Peace of the City, &c. habitationem ſuam deſeruit & W and 
did dwell at Topſam., : 
'Tis incident to the duty and place of an Alderman to be reſi- 
dent where he is choſen, his very Name impoꝛts it, and removal 
makes him incapable of doing his duty where he ought : 'Tis not 
a Place of any Pꝛoltt, but of Freedom and Govermennt of the 
3 


'Tis lald that Glide deſeruit & teliquit habitationem, which 


mulſt be intended a total Delertton, and tho he map return again 


it doth not appear when, lo tis uncertain; and pet tis a good 
Retozn : For tho there ought to be a convenient certainty, yet 
tis not requiſite to be very pzeciſe. 

But ſuppoſing him to return again, it will not purge the 
Foxfeiture after a Disfranchiſement : 'Tis like the Caſe of Te- 


nant fo? Life making a Feoffment, and entring befoze the Condi⸗- 


tion bzoken, notwithſtanding which Entry the Reverſioner map 
take advantage of the Fozfeiture. 


But the Chief Juſtice was of another opinion, That a Man- 


damus ought to go. Jt was agreed, That veſerting his Office was 
good Cauſe of Diskranchiſement; and ſo was abſenting himſelf 
from the Council, and that the very nature of the thing did im. 
pozt lo much: Foꝛ every Alderman ought to be a Citizen, and an 


Jnhabitant of the City where he is an Alderman, and if he re- 
moves, he ceaſes to be a Citizen, but may be a Freeman, tho he 


wants that Qualification which enables him to be an Alderman. 
Jt was agreed alſo, That there cannot be mote apt and expzeſs 
wo2ds of the Defendant's Abſence, than the woꝛds in this Retozn, 


Habitationem ſuam reliquir, and that he did inhabit at Topſam, 
extra Civitatem. That it was alſohis Duty to atteud at the Com- 
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1 mon Council, and that it was contra debitum officii to be abſent, 


But that which made the Return not good was, That there 
was no particular Summons returned fo2 the Oefendant to appear 
and anſwer what ſhould be objected agaiuſt him; and therefoze they 
had p2oceeded againſt him without hearing; and ik (o, his Dil- 


age againſt Right and Juſtice. | 
This is the Tpreſs Reſolution in James Bagg's Caſe : And tha 


tis ſaid that he did not appear Licer ſummonitus fuir, that is not 


material; foz he muſt and ought to have a particular Summans 
fo) a particular Charge; and tis not ſufficient to ſummon him 
generally, and then to alledg particular Crimes againſt him which 
he map not be pzepared to an[wer. 


Ik he left his Þabitation fo2 a time, he might return, and com- 


ing befoze the Disfranchiſement that might cure the defec of his 
removal, he might have ſome reaſonable Cauſe foz his Abſence, as 
Sickneſs, &c. 02 going to the Bath fo; the recovery of his Health, 
02 being employed in the Service of the King, and pet he may leave 
a Servant in his Houſe, and be an Inhabitant there ſtill, 
Then as to the certainty of the matter here alledged if it had 
been ſet kozth in a Plea, it might have been (ufficient, becauſe 
the Party might reply and anſwer it; but being in a Return to a 


2 Mandamus, tis otherwiſe ; and this is pzoved by the Caſe in 


Bulſtrode cited by the other Judges to maintain this Reto. 

That Caſe wag, it was retomed, That Taylor was ſummoned 
befoze 30 of the Common Council in the Council-Chamber, and 
did not aver, that at that time a Common Council was held, and 


los this uncertainty that Return was held inluffictent. 
But by the opinion of the other thee Juſtices the Return in this 


Caſe was held good, and pet afterwards in Michaelmas Term, 


> 7 Guilielmi, one Morris bzought a Mandamus to be reftozed to 


the place of Capital Burgeſs of the Devizes in Wiltſhire, and a Re: 
turn was made of the Cauſes of his diſplacing; but no mention 
was made that he had any Notice oꝛ particular Summons to an- 
(wer the Charge, and Judgment was given in that caſe purſuant 


to the opinion ok the Chief Juſtice, that the Return was ill. 


The 


— — 
— — 
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The C ASE of the Inhabitants of Hornſey. 

j Java 2 

be Juſtices of the Peace upon their view p that a Common 
Highway leading from ſuch a place, Kc. to the 


Church of Hornſey, was out of repair, and that the Jnhab(- 
tants thereof ought to repair it. 


- Upon a Traverſe to this Pzeſentment, the Jury find that the 
Map was out of repair, but that it was not a Common High wap. 


The Queſtion was, CUhether this ſhould have been pleaded ſpe⸗ 
cialip, oꝛ whether it might be given in Evidence upon the Traverſe. 
And it was inſiſted that this depended upon the Conſtrugion of 
the Statute of 5 Eliz. upon which this Pꝛeſentment was made, 


and upon that Clauſe thereof, wherein tis enaged, That the Bꝛe⸗ 


ſentment of a Juſtice of Peace upon his own Knowledg ſhall be 
of the ſame effec in the Law as a Pꝛeſentment upon the Dath of 
twelve Men, who map thereupon afſeſs Fines at the Seſſions 
ſaving toevery Perſon and Perſons who ſhall be touched by ſuch 


Pueſentment, to have his lawful Traverſe to the ſame as they 
might have to any Jndictment of Treſpaſs. : 


Now on an Indiament upon this very Statute this matter 
might be given in evidence upon the General Iſſue, fo? it had been 
pleaded that it was an Þigh-way, ſuch Plea would amount to 


no moꝛe than not guilty, and would not have been good. 


If then it may be given in Evidence upon this Plea, the Pe- 


ſentment in this Caſe is extra. judicial fo2 the Authozity of the Ju- 


ſtices is limited only to common Þighwapys, and it is found to be a 


pꝛibate Tay, now they having a particular and limitedJurisdiaion 
when they exceed that, what they do cannot be juſtified, tis not like 
what they do relating to the Poo? fo2 in that caſe they are Judges. 


Curia. Upon this very Statute the Detendant may traverſe 


the Pꝛeſentment of the Juſtices, and give evidence that the the wap 


is in repair; koꝛ the deſign of the Statute was to make the Pꝛe- 
ſentment no moe than an Jnquiſition, but befoze the Statute be 


could not have taken a Traverſe : fo? then the Juſfices as in Caſes 


of foxibl Entry were the only Judges which could not be tra- 
verſed, 


But in this Cate they ought to have pleaded reparare non 8 


and that a Perſon (naming him) ought to repair; but by taking 


this Traverſe the Paeſentment is admitted to be good, 
Sawyer 
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„ verſus Killigre w. 


Eorgius Sawyer nuper de 

Weſtm' in Com' pred 
Ar alias dict Georgium Saw- 
yer &c. ſum. fuit ad reſpon- 
dend' Guilielmo Killegrew 
Mil. de placito quod teneat ci 
convention'inter eos factam ſe- 
cundum vim formam & effec- 
tum cujuſdem ſcripti agrea- 


bave the menti inde inter eos confect 


Penſion 
belong 
ing to it. 


&c. Et unde idem Guilielmus 
per Johannem Edkins Attorn 


ſuum dicit quod ipſe idem Gui- 
lielmus 27 die Julii Anno Reg- 


ni Dni Caroli Secundi nuper 


Regis Angliæ &c. triceſimo 


apud paroch. Sancti Martini 
in Campis in Com pred' habu. 


it tenuit & exercuit officium 


Vicecamerarii Sereniſſimæ Ma- 
jeſtatis Katherinæ tunc Regi- 
næ conſorti pred. nuper Regis 
& modo Reginæ Dotiſſæ Angl. 
adhuc ibidem in plena vita ex- 
iſten & proficuis eidem officio 
pertinen & ſpectan Cumg; 
etiam poſtea ſecilicet predicto 


27 die ſulii Anno Regni dict. 


nuper Regis 34 ſupradict. apud 
paroch. pred. Sancti Martini in 
Campis pro venditione officii 
pred. per eundem Guilielmum 
predicto Georgio fiend per 
quoddam ſcriptum agreamenti 


inter eundem Guilielmum per 


nomen Domini Anglice Sit 
Miiliam Killigrew & predic- 
tum Georgium per nomen Ge- 


orgii Sawyer Ar' fact quod 
quidem ſcriptum agreamenti 


idem Guilielmus ſub manibus 


& ſigillis predict. Guilielmi & 


Georgii confect' hic in Curia 


profert cujus dat eſt eiſdem die 


& Anno pred. Georgius cum 


aſſenſſu & approbatione pre- 


dictæReginæ agreavit cum pre- 


dicto Guilielmo pro officio ſuo 
Vicecamerarii predicto quodq; 
ipſe pred. Guilielmus durante 
vita ſua naturali per agrea- 
ment predict. Georgii & cum 
conſenſu pred. Reginæ teneret 
haberet gauderet & recipe - 
ret omnia proficua officii Vice- 
camerarii pred adeo plene pro- 
ut ipſe idem Guilielmus eadem 


tunc tenuit viz. Pention' an- 


nual Ducent' Librar' legalis 


monet per Annum per pred 


Dominam Reginam durant vi- 


ta ipſius Guilielmi ſolvend' ac 


dona ſua noval ia annualiaAngl. 


his yearly New Pears Gifts, 


Centum & Viginti Libr' lega- 
lis moner' per An pro vita ſua 
Ac etiam annual feod' & Libe- 
rat Angl. Livetp, exiſten ſex- 


aginta & ſex Libr per Annum 


acetiam ſalar Alimentar. 

Salary Board Mages, de 
Officio Gazophilacii Anglice 
Cofferers Office: Centum & 


triginta Libr. legalis monet per 


annum in toto attingen ad ſum- 
mam Quingentar' & ſexdecim 


Liberat' 


Ee 


th, 


* 


I 


Librar per annum vel eo cirei- cim libras per An aut eo circi- 
ter Omnia quæ pred Georgius ter quæ omnia pred Georgius 
per ſcriptum pred obligavit fe per agreamentum pred promi- 


quod pred Guilielmus haberet fit ad & cum pred Guilielmo 
perciperet & gauderet du- quod ipſe Guilielmus Killi- 
rante vita ipſius Guilielmi grew reciperet & gauderet du- 
naturali Quodq; ipſe pred' rante vita ſua naturali & quod 
Georgius nullam partem inde ipſe Georgius non reciperet ali- 
reciperet uſq; poſt Mortem quam partem inde donec poſt 


pred Guilielmi predictuſq; Ge- mortem predicti Guilielmi Et 


orgius per ſcriptum pred agre- predictus Georgius agreavit e- 


avit accommodare prædicto tiam cum predicto Guilielmo 
Guilielmo durante vita ipſius accomodare predicto Guiliel- 
Guilielmi uſum Cubiculor An- mo durante vita ſua uſum cu- 


glice Lodgings, apud Domum bil apud domum Somerſet ſu- 


vocat' Somerſet Pouſe, ſu- pra domos pro locatione 


Cur. 


pra domos pro locatione Cur- prout per ſeriptum prod plenian | 
us in 

ut per ſcriptum pred. plenius facto dicit quod predicta Re- 
apparet quodque ipſe idem Gui - gina adtunc & ibidem omnia 
lielmus Killigrew per agrea- in agreamenta pred approba- 
ment. pred. & per conſenſum vit & eiſdem conſenſit quodque 


rium Angl. Coach Poules, pro- apparet Et idem Guilie 


pred. Reginæ fuit habere & du · ipſe idem Guilielmus in 


= 


rante vita ſua naturali gaudere formation agreamenti predicti 
& recipere tota proficua pred poſtea ſcilicet eiſdem die & An- 


officii Vicecamerarii tam plene no ſupradictis apud paroch. 


quam ipſe adtunc tenebat offi-, Sancti Martini in Campisdebito 


cium pred Ducent. libras per modo ſurſum reddidit officium 


Annum a pred. Regina pro pred' Reginz predictæ ac ſu- 
penſion durante vita predictæ perinde in ulteriori performa- 
— ac etiam annual novi tion agreament pred præfat 
Anni Dona de Centum & vi- Georgius per procurationem 


ginti libris pro vita ſuaac etiam ipſius Guilielmi in officium il- 


ſua annual feod' dona & libe- lud per predictam Dominam 
rat Anglice Liveries, cxiſten” Reginam ibidem debito modo 


ſexaginta & ſex libr per Ann. admiſſus fuit & officium 


illud 


Ac etiam ſua Salar Anglice una cum proficuis eidem of- 
Board- wages, ab officio Ga- ficio pertinen & ſpectan ab- 
zaphil' Anglice The Cofferer s inde hucuſq; tenuit & gaviſus 
Office, de Centum & triginta fuit & adhuc tener & gaudet 
libris per Annum in toto ſe at- & ſeptingent. & octoginta libr. 


tingen ad Quingent & ſexde- de predicto ſalario alimen 


tario 
ex 


Breach 
aſſigned. | 


» 


» 
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tiam 800 l. ad inde 


ex officio Gazophilacii ſolubil 
officio Vicecamerarii pred per- 
tinen pro ſex Annis finit' ad fe- 


ſtum Sancti Michaelis Anno 
Dni. 1688. ad feſtum illud ſe- 


cundum convention. & agrea- 


ment pred. præfat. Georgii 
pred Guilielmo ſolubil' deve- 
ner. & ſolvi debuer. quas qui- 


dem ſeptingent. & octoginta 
lübras idem Guilielmus non re- 


cepit & predictus Georgius }i- 


cet ſepius requiſit pred. 780 l. 


aut aliquem inde denar. eidem 


| Guilielmo nondum ſolvit ſed il- 


las ei ſolveie omnino recuſavit 
& adhuc recuſat & fic idem 


Guilielmus dicit quod pred. Ge. re &c. 


To this the Plaintiff de- 


orgius conventionem ſuam cum 


predicto Guilielmo in hac par- 
te fact. eidem Guilielmo ſecun- 
dum formam & effectum ſcrip- 
ti ii non tenuit ſed infregit & 
il ei tenere hucuſq; penitus 
contradixit & adhuc contradi- 


cit unde dic quod deteriorat 


eſt & damnum habet ad valen- 


producit 
ſectam &c. 


Et predict. Geozgius Saw. 


yer per Nathanielem Secomb 
Attorn' ſum. venit & defend' 
vim & injur. quando &c. Et dic 


quod pred. Guilielmus Killi- 
grew action. ſuam pred. inde 
verſus eum habere ſeu manute- 


nere non debet quia dicit quod 
ipſe idem Georgius a tempo- 


re confectionis ſcripti agrea- 


menti pred. uſq; diem impre- 
trationis brevis originalis ipſius 
Guiliclmi-permiſir ipſum Gui- 


lielmum recipere annuatim om- 
nes denariorum ſummas pro 
Salar. alimentar. & officio Ga- 
1 pred. ſolubil. eidem 


O 


cio Vicecamerarii pred. 
pertinen. ſecundum formam & Ta- 


N 


eflectum agreamenti pred. Abſq;ʒ verſe. 


hoc quod pred. Georgius a 


tempore confection' ſcripti a- 
greamenti pred hucuſq; aliquod 


ficuum pred. officio Viceca- 
merarii ſpectan. vel pertinen. 


recepit vel gaviſus fuit & hoc 


arat eſt verificare vide petit 


judicium fi pred. Guilielmus 
Actionem ſuam pred. inde ver- 
ſus eum habere ſeu manutene- 


murs : Et pro Cauſis morati- 
onis in lege idem Guilielmus 
juxta formam ſtatut. in hujuſ- 


modi caſu edit & proviſ. mon- 
ſtrat & Cur. oſtendit has cau- 


fas ſequen. viz. quod pred. 


Georgius in placito ſuo pred. 
traverſat materiam non allegat. 


in pred. narration. ipſius Gui- 


lielmi & quod placitum pred. 
eſt incertum & repugnans & 
caret forma &c. ( Defendant 


joins in {he Oemurrer) Er 
quia Juſtic. hic ſe adviſare vo- 
lunt de & ſuper premillis pri- 
uſquam Judicium inde red- 


dant dies dar. eſt partib. pred. 


hic uſq; a die Sancti Michae- 


lis in tres ſeptiman de audiend' 


inde Judicio ſuo eo quod iidem 


Juſtic. hic inde nondum &c. 


Ad quem diem hic ven. tam 


pred. (Quer.) quam predict. 
e (Defend') 


— — 
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1 5 (Detend') per Attorn. ſuos Agreement, and with her Ya- 
1 pred & ſuper huc vif. præmiſ . jeſtp's Conſent, to hold, enjoy 
$ 11s, & per Juſtic' hic plene in- and receive the whole Pyofits 
3 tellectis videtur eiſdem Juſtic. of the ſald Gitechamberlajng 
43 « hc quod pred. placitum pred. Place, as fully as he himſelf 
3 Georgii modo & forma pred doth now hold the ſame ; that 
00 ſuperius placitar.materiaque in is to fap zoo l. per Annum 
FN cCe.ocem content. ſufficien. in from n 
3 unt ad ipſum Guili- during her Life, and alto his 
. mum ab Action. ſua pred. pearly New-YPears-Gifts of 
verſus ipſum Georgium 120 J. ſo his Life, and alto 
procludend. prout his pearlp Fees and Effts and 
idem Georgius ſuperius alle» Liveries, being 66 J. per An- 
gavit Ideo conl; eſt quod pred, num, and ad dis Salary 
Q.auilielmus nihil capiat per bre- Board wages from the Cof- 
ve ſuum pred. fed fir in miſeri- ferers · Office of 1 30 l. per An- 
cordia pro clamore ſuo Et num, in all amounting unte 
. quod pred. Georgius eat. inde the um of 516 L per Annum, 
| ſine die &c. 9 | 0} near it, ali which J do en. 
age my leit that Sir Willi 
Ehe Agreement is ſet fozth am Killigrew ſhall have, re- 
; in the pleading, and it was in cetve, and enjoy, during bis 
1 theſe words: natural U ite, and J am to te- 
3 e -©©T__ ceive no part thereof until af- 
1 This is to declare, That J ter his death; and J do allo 
3 George Sawyer have by her agree to lend the (aid Sir Wil- 
Pajeſtys Conſent and dp. liam Killigrew during his Life 
tobation as followeth, agreed the uſe of his Lodging in So- 
{ - wich Sir William Killigrew merſer-Houſe, over the Coach- / 
fo: bis Uice-Chamberlains Þouſe, in Mitneſs whereof 1 
Place, and that he the ſaid have hereunto ſet my Hand 
z7th day of 


* 


rages ep pods 


5 _. Str William Killigrew is, du - and Seal t 
ting his natural Lite, by mp July, 1682. 
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Upon this Agreement an Action of Covenant was bzought in the 2 Vent. 79. 
Common Pleas, wherein the [Plaintiff did ſet foxth, That he was 
Uicechamberlain to the Queen Dowager, and that there was an 
Agreement between him and the Defendant fo2 the Sale of the 

ald Office, which the Defendant was to have by the conſent of 
the Queen; That by the ſaid Agreement the Plaintiff was to en- 
joy a Penſion during the Life of the Queen, and the other P1o- - 
fits of the Office during his own like; That purſuant to this Agree- 
ment he ſurrendred the Office to the Queen, and pꝛocured the De- 
fendant to be admitted which was accowdingly done, and that he en: 
joyed the Office, and fo? ſix years arrears of Salary this Acion 
was bought. | * 
- The Defendant pleaded in Barr that he had ſuffered the Plain⸗ 
tiff to enfoy the Pꝛoſits, &c. accowing to the Agreement, and tra⸗ 
verſed, that he had received any part of the Pꝛoſits of the laid 7% Fug. 


Dfficezand upon a Demurrer Judgment was given upon the point /;,” pw) for 


of pleading, that the Traverſe was ill. RE dent Sawyer, 
And upon this Judgment a TUrit of Erro2 was bzought in the 73. 732 
King's Bench, and the Queſtion there debated was, Whether this Barr was 
was a void Gant 02 not; and it was agreed, That nothing but g. 
uſage could ſuppoꝛt tt 3 N 
Then it was argued, That this Covenant was in the nature of 
a a perſotial Marranty, and not to be compared to a Covenant fo2 
quiet enjopment, where, upon a Diſturbance, the Party hath a 
remedp over; but this Action reſts upon the Covenant it ſelf, and 
doth not wait upon the Office: fo2 if the Queen ſhould die, the 
Defendant is ſtill bound, and lo he is alſo if the Pꝛoſits of the 
Office ould be naaa. Leg x 
'Tis moze p2operlp like the Caſe of Robinſon and Cuthbert, Mich. 
which was in conſideration that rhe Plaintiff would deliver ſo 21 Car. 2. 
much good Silk, the Defendant p2omiſed to ſec him paid. 
So another pꝛomiſe was, That if the Plaintiff would delfver 
Wines to A. the Defendant ſaid, He ſhould nor loſe a ey. 
In both which caſes the Inference is, That he will pay it: tis 
— Obligation and a Pezemptozy Undertaking koꝛ him to pay the 
An Dbligo2 in a Bond was not to be found, 


whereupon a third Roll. Abr. 


Perſon pꝛomiled the Dbligee, That in conſideration he would give tit. voucher 


him a Lettter of Attomey to put the Bond in Suit, Thar he 738. placit. i. 
would warrant the Debt; the Beach was held to be well aſſigned 
that Plaintift had perfozmed the conſideration, and the Defen- 
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Sid. 178. 


Cro. Eliz. | 
914. Tel. 30. and of this opinion was the Chief Juſtice and Hz. Juſtice Eyre: 


idem. 


— — n 


— N 7 * 


vant had not paid the Money (without ſaying that the Obligoꝛ had 
not paid it) becauſe the Marranty was perſonal, 

Do where a Man warranted to the - Plaintiff all the Money 
which another Perſon owed him, the Pzeach is well aſſigned in 
not paping the Monp, and not in the not warranting. 


4 


.” £ 
TY 


E contra. The meaning of this Covenant muſt be, That the 
Plaintiff muſt do ſome act in ozper to receive the Pꝛoſits, as 
to ask it of the Treaſurer ; the Defendant is not bound by this 
Agreement to pap the Monep, but only reſtrained from intermev- 
ling with the Salarp, &c. . 5 

Pe engaged that the Plaintiff chould receive the Pzofits of this 
Office, and in aſſigning of the Breach, the Plaintiff doth not che 
that he was diſturbed by the Defendant, o2 anywiſe hindzed by him 
from receiving of it ; and therefoze the Bꝛeach is not well aſſigned, 


the other 2 Juſtices contra, Theſe two held that there was a 
good Beach, and that the Barr was good, and a direc Anſwer 
to the Breach, ſo all were againſt the Plaintiff in the Writ of 


Erroz 3 wherefoze he p2oceeded no further, and there it hangs, 


* 


» 


Newport verſus Godfrey. 


mY 7 


| Mich. I Willielmi, Rot. 200. 


Ebt in the Detinet againſt the Defendant, as Executor of 


2 Vent. 184, Turner, for Rent-arrear in the life-time of the Teſtator up- 
1 on a Leaſe-parol ; and it appeared upon the Declaration that the 


eaſe expired in the life-time of the lald Turner, 
The Defendant pleaded ſeveral Bonds entered into by the 
aid Turner fo2 the payment of Money which he averred to be juſt 
Debts, and that he had adminiſtred all præterquam, &c. which 
he retained to ſatisfy the laid Bonds, : * 
And upon a Demurrer to this Plea Judgment was given in the 
Court of Common Pleas fo? the Plaintiff, that the Rent ought 
to be paid befoze the Bonds. Fo? tho it was objected, That if the 
Leaſe had not been determined, the Rent then due might be pꝛe⸗ 
fcrable to a Bond debt, becault the Goods of the Ceſtatoꝛ are H- 
able to a Diſtreſs: But now the Leaſe being determined, it was 
only a perſonal thing, and could not take place of Specialties, 
pet the Court was of opinion that the Debt fo} this Rent did ſlill 
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| (avour of the realty, and that the Determination of the Leaſe 
made no Alteration in the Contrad, but that the Aion might be 
| maintained by reaſon of the Profits of the Lands which the Te- 
| Cato had receives. | | 
Apon this Judgment 8 Writ of Exro2 was bꝛought, and it was 
| affirmed in this Court. Vid. 2 Cro. 233. Batwick verſus Foſter. 
| Fitz. Abr. tit. Avowry 240. 


Grimly verſes Fawlkingham. 


Na Piohibition to a Libel in the ſpiritual Court foz the 2 Inst. 621. 
Tythes of a Tater-Corn-Mill, a Modus was ſuggeſted, F. N. B. 51. h. 
The Defendant conkeſſed the Modus as to part, but ſaid that 
there was an Addition to the Antient Mill; viz. another pair of 
Mill-ſtones (pour Mill antiently had but one pair of Stones, but 
of late had two pair) and (o pꝛaped that the Pꝛohibition might 
only go to the Tithes of the Antient Mill. 1 
It was argued that moſt Mills of common Right ought to pay 
Tythes, and that Executoꝛs may be ſued fo2 Arrears of Tythes 
ok Pills in the life-time of the Teſtatow, ; 
| *'Tis true no Tythes ought to be paid fo2 Fulling-mills, be- 3 Bullt. 212. 
cauſe the Gain is uncertain, and arileth by the Labour of Men, 2 Cro. 523. 
and therefoze Tythes in (ſuch Caſes ought not to be paid without Lit. rep.3 14. 
Ja ſpecial Cuſtom to warrant it, but only of things renovant, Hol feht: 
| PaeſcriPtion to o Modus to pay ſomuch every pear in lieu of all * Na 
Eythes iſſuing out of two old Pouſes and Pills, and afterwards p.656. idem 
the Owner of the touſes built two new Cozn. Mills under the 652. placit. 3. 
ſame Roof; it was held that theſe new Mills ſhould not be dil⸗ 
charged of Tythes by virtue of the old Modus, becauſe ſuch Tythes 
gare not meerly pzedtal but perſonal likewiſe, and the Miller 
X ought to pay the 10th diſh, tho tis ſatd in the ſame Book that 
= Cythes of Paper and Fulling Mills are perſonal. 


E contra. It was ſaid that the Modus extends as well to the 
new Mill ſtones as to the old: fo2 ik theſe bꝛeak, the Modus 
goes to the new, ſo that tho they are laid down in any other place, 
pet if they are under the lame roof the Preſcription will extend to 
Fall, becauſe the Mill is the Subſtance to which it chiefly relates; 
the Pieſcription is to the Pill in general, and tis but accidental 
whether there are one oꝛ two pair of Stones therein, tis ſill but 
unum molendinum, and muſt be ſo demanded in a Præcipe. 
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Jn Lutterel's Caſe it was held, That if a Man hath Eſtovers 
by Preſcription, the alteration of the Rooms in his Houle, oz ad: 
ding new Chimneys o; Rooms will not deſtroy the Pꝛeſcription. 

So if an old Pill oꝛ Pouſe fall, oz is pulled down, the Owner 
map re-edify upon the ſame Foundation which is the perdurable 
part of the Eſtate, and in judgment ok Law excludes the new as 


well. as the old Þouſe when ſtanding. . 
2 Pꝛohibition was granted. | 
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Term. Sand. Mich. 


Anno Gulielmi & Mariæ R. is & R 
: in mags. co 1691. ior 


College of Phyſicians virſies Buſh. 
Trin. 3 Guilielmi, Rot. „ 


bey byugbt an Action of Debt upon the Statute of Hs 
which pꝛohibits the pzactife of Phbyſick within London 
ſeven Miles thereof, under the Penalty of 5 1. fa2 everp 
Month, except the Party is appꝛoded under the Seal 
of the College: and baz pzactifing of Pbyſick in Weſtminſter fox 
ſo many Months this actfon was dzought. 

The Defendant pleaded Letters Patents of King Charles the 
Second, by which free Liberty is given to French Pzoteſtants ta 
ererciſe the Faculty of Phyſick in London and Weſtminſter, &c. 
and that he was a French Pꝛoteſtant, &c. | 
- Upon a Demurrer the Piea was held ill ; but then an Excep- - 
tion — taken to the Dectaratton which ſets koch, That the De- 
kendant pzaciſed Phyſick in Weſtminſter, and doth not ſay that it 


was within 7 miles of Landen fo which reaſon the Defendant 
had — — 


Rex 


14K 8. 
02 cap. 3. 
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3 Levintz. 
312. 


2 Cro. 659. 
2 Rol. 
Rep. 241. 


I Rol. Abr. 


2 
| Palm. 201. 
Bridg. 12. 


Hannam wer ſus Woodford. 


Tri rin. 3 Guilielmi, Rot. 257. 
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- Feer the Death of aCognizee in a Statute, bis anminſfirs 
to? ſued fo2th an Extent, and the Liberate being returned, 
be made an Aſſignment of the Lands without an aqual Entry, 
02 without erecuting the Deed upon the Land. 

0 and the Dueſtion was, Whether this Alignment was good 02 
not. 
It was compared to an Intereſſe Termini, and that this Aſſign: 
ment was good, becauſe a Man map grant 02 dilpole what he has 
not actually in poſſeſſion. 


And to pꝛove this afertion the Caſe of Powſley and Blackman | 


was cited, which is repozted in manyBooks, and ts ſhoztly thus: 


A Woztgage was made of Lands fo? payment of Monp within 
the ſpace of 5 years at ſeveral Payments,and in the ſame Deed it 
was agreed, That the Moztgagee ſhould not intermeddle with the 


the actual poſſeſſion of the Pzofits until default of payment, &c. 


Afterwards the Yoztgago2 made a Leaſe of the Land foz ſir years, 
the Leſſee entred, the Money was not patd, and at the end of the 


Term the Leſſee had his Eſtate again, the Moztgagee without any 


acual Entry deviſed the Lands to his Son, and died, and it was 
adjudged, That the Deviſe was good, which could not be if the 
Leaſe made by the Moꝛztgagoꝛ had been a Dilleiſin. 

But on the other ſide it was ſaid that by the Return of the Li- 
berate, the Adminiſtratoꝛ had no right only a poſſeſſion in Law, 
Quouſque de debito fuerit ſatisfactus, the pꝛoper wap had been to 
bung an Ejeament upon the Liberate to recover the poſſeſſion, 
and then the Allignment had been good, and of this opinion was 


the Court. Vid. Plow. Com. 1 1 Inſt. 270. a. 


Rex 2 Regina verſus Buckeridge & al. 


N Inkozmation was bꝛought againſt the Defendant foz not 
repairing of a High wap ratione tenuræ between Stratford 

and Bow : Jt was tried at the Bar by an Eſſex . 5 
The 
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Mich. 3 W. & M. in B. R. 169i. 49 
5 The Evidence koz the King was that Mawd th? Empzels gave 
certain Lands to the Abbeſs of Barking to repatt thts kr that 
rhe Abbels, &c. (old thoſe Lands to the Abbor of Stratford, who 
by the conſent of his Convent charged all his Lands fo? the 
repair of the Map, and thus it ſto3d till the Diſſolutian, &c. 
Then all the Lands of the Abbot of Stratford being veſted in 
the Crown were granted to Sir Peter Mewtis, who held them 
charged foz repairing the May, and from him by ſcveral meaſn 
Conveyances they came to the Defendants: This was pꝛoved by 
' ſeveral Mitneſſes libing in other Pariſhes, none being admitted to 
give evidence, who lived in either of the ſaid Pariſhes of Stratford 
Bow. 33 l 1 
But it was ſaid fo2 the Defendants, That no Lands ſhall be 
chargeable loꝛ the repairing this high wap, Ratione tenuræ, but ſuch - 
which were oziginally given foz that purpoſe,and ſo the Defendants 
could not be guflty, unleſs it was pꝛoved that they had (ome of 
thoſe Lands in poſſeſſion which were given by the Empꝛels tothe . 
Abbels of Barking, and that no other Lands were liable, fozmer- a 
iy belonging to the Abbot of Stratford but ſuch which he bought 
of the lald Abbels. 5 8 
The Court was of opinion, That upon this Evidence all the 
Lands of the Abbot were liable to repair this Way, and diceged 
the Jury accodingly, who found fo2 the Plaintiffs. 


— 


Rex & Regina verſus Alſop. 


Þe Defendant was convicted befoze the Juſtices of Peace in 2 & 3 Ed. 6. 
 Seffions, upon an India ment bꝛought againſt him upon the cap. 14. 
Statute of E. 6. and upon that convidion he was committed, 

and afterwards bzought a Habeas Corpus, and being in Court, 

ſeveral Exceptions were taken to the Indiament. 


- Firſt, Jt was agreed on all ſides, that this Statute was in fozce, 
by which tis enacted, That no Perſon ſhall ſhoot in any place any 
Hail ſhot, o2 moze Pellots than one at one time, upon pain to f02- 


keit fo2 every time that he o2 they ſhall ſo offend 10 l. and Jmpii- 
ſonment ko; 3 Months. 


(x.) One Exception was that the Iviament ſets fozth, Chat 
the Defendant did ſhoot Conies in Codden Wood, but it doth not 
appear where he food when he w which map be in ſeveral Utils, 
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"and the ſhooting being the offence, it muſt be certainly laid; (0 
that upon this Indiament there can be no Iſſue. 

(2.) There is no Judgment given upon this Indictment ; foꝛ 
tis ſaid, Quod forisfaceat, &c. it ſhould have been forisfaciat : 
tis like ſcire fo ſciri, 

But the Court would not quaſh the Conviction upon theſe Er- 


* 


1 ceptions. 
=_ At another dap the matter of Law was ſpoke to, That the Ju- 
== tices of Peace have no general Juriſdiction to hear and deter- 


mine this Offence 3; fo2 tho their Commiſſion is, ad pacem con- 

ſervand. pet that Power is reſtrained to Caſes only of open bio- 

lence; So likewiſe by virtue dt their Commiſſion they may enquire, 
12 Rep. 9 -, De omnibus & ſingulis malefactis & offenſis, which woꝛds alſo have 
Cro. Ein. a qualification of of fuch Offences only into which they map lawfully 
601. 697. enquire, 

M therefoze they have no power by the general Wows of their 

Commiſſion, which are reſtrained as afozeſaid, then they muſt 
| have an Authozity by the Statute, but that gives * none, 
F therefoze the Indictment ought to be quaſhed. 


E contra. The Juſtices have Cognizance of this matter both 
by Statute, and allo by virtue of their Commiſſion. 


„ By virtue of the Statute of 33 H.8. which enacs, That 
cap. 6. no perſon ſhall ſhoot in a Sun under the length of one yard, on 
pain to fozfeit 101. Power is thereby given ro the Juſtices of 
$9 in their Seſſions to bear and determin oftences contrary to 

that Low. 

Now this Indictment was concluded generally contra formam 
{tarut. ſo that any Statute will warrant and maintain this Indf- 
ment, which gives the Juſtices Authozity in uch Caſes. 
But the Offences againſt the Statute of Ed. 6. are alſo enqui- 
= Ss rable by them in their Seſſions, becauſe that Statute is not in- 

4H i troduao of a new Law, but ſupplemental to that of H. 8, 'Tis 
2 recited therein, and tis pꝛovided, That it ſhall not reſtrain thoſe 
from ſhooting who have Authority ſo to do by that former Act; 
and that all others who ſhall preſume to ſnoot, ſhall preſent their own 
Names to the next Juſtice of Peace, who is to e them recorded 
8 mt the Seſſions, ſo that it ſeems to be an Offence inquirable there. 
To this it was anſwered, That the Names of ſuch Perſons 
— were ta be pꝛelſented and recoꝛded at the Seſſions, that the King 
Wight know what Pen were able to ſerve him in his Wars. 
2. That 
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2. That the Juſtices of Peace have Authozity to enquire into this 
Dffence by virtue of their Commiſſion, which gives them Cognt- 
* zZanceof ſeveral Aas of Parliament ever  (ince they themſelves 
were created by the Statute of N. 3. and it would be a vain thing 
to ſtuff their Commiſſion with the recital of ſeveral Statutes 
the general wolds will and map give them Caffictenc 
ower. 
In the beginning of their Commiſſion tis Aſſignavimus vos, &c. 
ad pacem conſervand. &c. ac ad omnia ſtatuta & ordinationes pro 
bono pacis noſtræ &c. cuſtodiend. which are general woꝛds, and 
this is an Offence againſt the Peace, and therefoze they have 
power to enquire into it. 
Aud of this opinion was Juftice Dolben. 


Chief Juſtice contra. The Juſtices of Peace by the general 
words of their Commiſſion, have power to puniſh Dffences a- 
gainſt any Statute made concerning the Peace of the Nation; 
but by this Ac, upon which this Indictment is bzought the Peace 
is in no wiſe concerned, becauſe the Dffence thereby created is 
_ fo2 want of due qualification of the Perſon to ſhoot, which is not 
an offence againſt the Peace. 

This cannot be an Indicment upon the Statute of H. 8. be 
cauſe they do not ſet fo2th the length of the Hun, which by that 
Law ought to be a pard long; and therefoze the general Conclu- 
ſion Contra formam ſtatut. will not help it: and fo2 thele Reaſons 
the Indiament was quaſhed. 

But it was agreed, That the Party might be indiced fo? this 
Offence befoze the Juſtices of Oyer and Terminer, but not befoze 
Juſtices of the Peace, koꝛ want of Jurisdiction. 


0 he a of Winchelſea againſt the Lady 
Maidſtone. 


1 Rover fo Goods tried at the Bar by a Jury of Kent; upon 
| the Trial the Caſe was thus : 


The Earl of Winchelſea in the Month of * 1689. 
made his Mill, and thereby deviſed to the Plaintiff all his perlo⸗ 
nal Eſtate to pay his Das, &c. 


D 2 


The 


. 


The cal was proved; 1 


But {immediately upon the Death of the Earl, and before | 


he was buried, the Dekendant who was married to the eldeſt 
Son of the ſaid Earl, took poſſeſſion of the Houle and Goods in 
the Declaration mentioned. 


The Plaintiff pzoduced the Mill under the Probate, then the 


moved that the Goods were appratſed at 1800 J. ſhe po- 


duted an Jnventop of them, and pꝛoved that they were the ſame 
contained in the Declaration; ; ſhe likewiſe gave evidence of the 


Converſion. 


The Defendant pzoduced a Deed of Gift of theſe Gqods made 
by the Earl in the year 1650. Habendum to Truſtees therein- 
named fo2 the uſe of his then Lady (but ſince dead) fo? the term 
of her natural Life, and afterwards that they ſhould be and re⸗ 
maln to his Childzen. 


The Council fo2 the Plaintiff admitted, That tho the ſame 


Goods fo? which this Action was bꝛought, were likewiſe contained 


in the deed of Gift, yet that Deed could not be good againſt a 
a Credito?. 


That the Earl being in Debt a Judgment was obtained againſt 
him, and by a Teſtatum Fieri fac. his Hoods were taken in Execu⸗ 


tion, and ſold by the Sheriff in Hillary Term, 1657. koz 800 l. 
which was after this Deed of Gift. 
It was pꝛoved that his Steward patd the Boney, and redeem- 


ed the Hoods, and the Earl gave him a Bond fo2 repayment, . 


which was done, and the Bond cancelled, ſo that by this means 
he had gained a new Pꝛopertvy. 

A Copy of the 1eſtatum Fieri fac. was pzoduced, and likewiſe 
the Bill of Sale by the Sheriff, and the Bond cancelled, and 
thertupon the Plaintiff had a Uerdia. 


Sir James Smiths C 90. 


Th brought a 3 to be reſtoꝛed to the place ok an Al- 


derman ok the City of London. 


RY 


The Subſtance of the Return was, That Sir James Smith 


was an Alderman of the ſaid City on the 13ch day of February, 


1688. That he was duly choſen 110 to hi _ 
t 
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SOLE 


That he continued an Alderman thereof until the fic 
Auguſt, 1689. That he did nor take the Oaths enfopned to be 
taken by all Perſons in Office by Uertue of an da of Parlia- 
ment made in the firſt pear of the King and Queen, which Daths 
were to be taken befoze the ſaid firſt day of Auguſt, fo2 which rea- 
ſon he was depzived, and hath not been elfed ſince, 

The wows of the Statute 1 Guilielmi, &c, ate, Tf any Per. 
fon NOW HAVING any Office oz Employment Civil 0) Milita. 
ry, hall neglea oz refuſe to take the Dath thereby appointed to 
be taken, &c. befoze the firſt day of Auguſt 1698, oz (ooner if 
required, &c. that in ſuch caſe the ſald Dftite and Employment of 
the Perſon ſo neglening, &c. (hall be vold. 
The Qeſtion was, whether Sir James Smith was an Aldet man at 
the time of the making of that Statute, and whether he continu- 
ed ſo to be untill the firſt dap of Auguſt, 1689. 
And this depended upon the Judgment in the Quo Warranto 
againſt the City of London: fo2 if the Coꝛpozation was diſſol ved 
by that Judgment, then by conſequence Str James Smith was no 
Alderman at the time of the making of the Act of 1 Guilielmi, and 

was not obliged to take the Dathes, &c. 8 | 
And if co, then another Queſtion will ariſe, TUhether by the 
reverſing the ſaid Judgment, and fo? reftozing the City to its an- 
tient Rights, (wherein the Judgment is recited and declared to be 
— 1 ſaid Sir James Smith ought to be teſtored: the woꝛdg 
are theſe. " | | 

And be it enacted, &c. That all Officers and Miniſters of the 
ſaid City, that rightfully held any Office or Place therein ar the 
time when the ſaid Judgment was given, are confirmed, and ſhall 
have and enjoy the ſame as fully as they held them at the 
time of the ſaid Judgment given, except ſuch who have voluntari- 
ly ſurrendered any ſuch Office, or have been removed for any juſt 
Cauſe. | | 
It was inſiſted that bythe Judgment fn Quo Warranto (ik le- 
gal) nothing was altered, fo2 Execution was never (ued fo2th ; it 


day of 


zZ Inſt, 118. 
Reyley pla- 
cito 6, 188; 


Was like a Recovery in a Quare impedit, wherein the Party has 277. 


>. to a {Writ to the 2Biſhop ; but till then the Church is 
ull. - | 
Now whether a Body Politick may be vifſolved 02 not is a 
Dueſtion ok great conſequence, and never yet received any judici-g 
al Determination; it was a thing not thought on at the Dit⸗ 
ſolution of Ponaſtaries, and never attempted but in the late 
Reigns. 1 JJV 1 | 

| 5 | | Ul 


COWEN 
Pon OE RICO SIS 
* * 


Mich. 3 W. & M. in B. R. 1691. 


ut admitting fuch a Judgment could be given, it was not 

intended that the Cozpozation ſhould be difſolved thereby; koz 
Sir Robert Sawyer who was then Attoznep General ſaid, it was 
only that the King might lay his hands gently on the Fran- 
chiles. 

Jt may be objeaed} That the very Effence and being of a Coz- 
- pozation conſiſts in its Franchiles ; when theſe are gone 02 ſeiſed, 
the Coꝛpoꝛation is difſolved. 

But a Cozpozatton is not known by ſuch name, no} taken notice 
ok as ſuch by any Law-Book 02 Autho2 of Credit. 
Palm. 501. In Heyward and Fulcher's Caſe tis ſaid, That a Name and 
Power makes a Coppozation, and this may be either by Prelcrip- 
tion, Patent, oz Ac of Parliament. 

Some Ulriters, and thoſe of no mean account. in the 
Law, affirm, That tho the King may create a Cozpozation, pet he 
cannot diſſolve it, neither can they diſſolve themſeldes by any vo- 
{untary Surreuder 3 but if any of: the Wembers offend againſt 


the Puvileges granted to them, a Quo Warranto may be bzought 


aͤgainſt ſuch Dffenders only, and not againſt the Body Polttick, 
They further affirm, that nothing can be ſeized into the King's 
hand, but ſuch which was part of the antient Jnheritance of the 
Crown, and then tis immediately ertina ; oz elſe ſuch things 
_ _ an Exiſtence and may be reſtozed, as Fairs, Pate 
ets, C | 
That moſt of the Authoztties which ſeem to warrant a contrary 
opinion, happen to be in the latter part of the Reign of H. ; 
und between that time and the Reign of R. 2. which were tu- 
multuous times, and moſt of the Copozations were then ſefzed ; 
but then alſo the King took mode 02 lets of the Covernment as 
the Party offended, | 
It the fault was in the Papoꝛ, then he ſeized the Mapozalty 
 Ryley 277. and put in a Cuſtos, which was in o2der to preſerve the Coꝛpoꝛaa - 
tion, and the Writs of Reſtitution were always accopding to the 
Setzure. 
*Tis true, the Judgments in Quo Warranto's are various, as 
when the Franchiſes were totally uſurped, then the Judgment 
2 is quod extinguantur ; but when they are abuſed, then tis quod 
capiantur,whichimpozts a future time, and theretoꝛe that the Fran- 
„ chlles have till a being; and this is the Judgment in this very 
caſe. But it ſeems to be contradiqo in its ſelf, fo2 the firſt part 
of it is, Quod libertar' & privilegia &c. capiantur & ſeiſantur in 
manus Regis: And the latter "ow of it ts, Quod capiantur ad 


ſatisfaciend 


. 


— — 
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ſatisfaciend Domino [Re de fine ſuo pro uſurpationc libertat 
&c. 
Chen as to the Act of 2 Guilielmi, it ſets koꝛth, That this Judg⸗ 
ment was tilegal and arbitrary, which is as much as to lap that 
it had not the fozm of Law, and thcrefoze tis void ; 3 if lo, the 
Cowoꝛation was ſtill in being. 

Neither can it be objeaed, That the Parliament was of opint- 
on that the Franchiſes were gone by that Judgment: fo? tho the 
Act takes notice that it would tend very much to the peace of the 


Kingdom to reſtoze the Mapoz, Commonaltp, and Citizens, &c. 


to their antient Libertics from which they had been depzived, yet 
it doth not follow from thence, that they were depived bp this 
Judgment, fo2 it might be by fo2ce 02 any other means: 

Map tis ſo far from impozting that the Coꝛpozation was dil. 
ſolved, that it ſuppoſeth it to have Exiſtence ; fo2 it enacts, That 
all Officers who had rightfully any Office at the time of the Judg⸗ 


ment, ſhall be confirmed; which implies, That the Body Politick 


had then a being, otherwile thoſe woꝛds are of no Significarion, 


Serjeant Pemberton argued fo2 a peremptory Mandamus, and E contra. 


55 that by the Judgment in the Quo Warranto the Coppozation was 


diſſolved; fo2 otherwiſe the Liberties and Franchiles muſt re- 


main, which could not be, becauſe Caplantur & eiſanturi in manus 


Regis 


And this appears moze plain from the very nature of a Coz 
pontation, which is an Artificial Body conſtituted of ſeveral Hem: 
bers like a natural Body; tis united by its Franchiſes, and tis 


called a Franchiſe by the very Letters Patents of incozpoꝛation; 
fo2 all Cozpozations were made by Letters Patents oz Jas of 


Parliament, tho in ſome places they preſcribe to them, which in 


it ſelf implies a foumer Gzant. 


Ik then this Body Politick is a Franchiſe, o; if the ellential 


part thereof is made up, and conlifls in Fanchiſes, then it ſeems 


plain that in all Conceſſions and Gzants of Franchiſes there is 


a tacit Condition implied in thoſe Ozants, that the Perſons to 
whom they are made ſhall uſe them juſtly, and tis ſuch a Condi⸗ 
tion, which if bzoken, will determine the very Gzant it ſelf, 


This is one way by which a Cozpozation may be deſtroped: Cs 2 116. 222. 
likewiſe fo2 Viluler and Abuſer, the whole Franchiſes are kozeited 20 Ed. + 5 


koꝛ ever. 

Now the proper Remedy fo the King to take advantage of 
ſuch a Condition bzoken is by a Quo Warranto, which is called 
the King's Writ of W in which the ſuppoſed Abuſe of Fran- 
chiies 
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' chiſes is examined, and cſther the Defendant is acquitted 02 the 

Franchiſes Capiantur, which is the final Judgment. . 

: 'Tis true, there are other ſozts of Indgments upon the 

2 Inſt. 282. Pꝛoteedings on this Writ ; fo2 tf the Party make default at the 

263. return of the Venire facias, then the Judgment is, Quod capiantur 

nomine diſtrictionis, which is but a tempozary Judgment till he 

appear; and tis repleviſable; but if the Replevin is not bzought 

during that Term in which the Venire fac. is returnable, the 
Franchiſes are fo; ever loſt. 

Co. Ent, But if he appear and maketh out no Title, then the 

527. Judgment is, Quod libertates, &c. Capiantur in manus Regis, 

15 Ed. 4. 7. &c. ſo that immediately upon the entring of the Judgment the 

Ye. 150. Party ts ouſted, and no moze liberty remains in bim, the Fran- 
chiſes being all determined. 

As fo? the wozd Capiantur in the Judgment it cannot be ſatd 

that it implies any future time when they map be taken, &c. 

fo2 it amounts in legal Conſtruction to bog mage ſo in an amo- 

„Rep. 8. a. veas manum, tis Quod manus Domini Regis amoveantur, be- 
cauſe when the fozfeiture is found the Party is immediately out, 
and the King is then in poſſeſſion, and ſo the Law has been taken 
tn ſuch Caſes. 

Raſt. Ent. @Therefoze in a Quo Warranto brought againſt the Defendant 

540. fo claiming of a Court. Leet, the Judgment was, That it ſhould be 
ſeiſed fo: Miſuſer, and poſtea the Defend' pet. rehabere per 
finem & ei conceditur : Mow if it had not been taken into the 
King's Hands, what need was thete of the wozds rehabere, Sa. 

conceditur, agAn the Entry of that Judgment. 0 

Co. Entr. Some Judgments in this Pꝛoceeding ate entred moze at large, 

539 b. 560. that the Liberties, Franchiſes and Paivileges in manus Dominæ 
Reginz ſeiſantur, and that they remain in her hands, &c. Et quo- 
damodo exdem libertates Francheſz & privilegia extinguantur & 
amoveantur, and that the Offenders Capiantur to ſatisfp the 
Queen, De redemptione ſua pro uſu & uſurpatione ſuis ſuper die- 

tam Dominam Reginam de libertatibus &c, 

15 Ed. 4.7, But by the wozws Capiantur in manus Regis, which is theuſuai 
fozm of the entring of the ſhozt Judgment given inluch Caſes, all 
the Franchiſes are gone, and that la the Law has been conſtantly 
taken to be, 

One of the Queſttons put in Sir George Reynell' s Cale was, 
CUhether upon the Fozfeiture of the Office of the Marſhalſea, 
the King could ſeize it without a Scire fac. firſt bzought ; And the 
Lozd Chancelloꝛ having asked the Judges who alliſted him how 

| a h a 
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a Seiſure might be made, my Ld, Coke anſwered, That by a an 
 Anquiſition and Award of Seiſure the Ring ts in poſſefſion, with- 
out any other (Urit oz Commiſſion fo? that purpoſe z which ſhews, 
that by the wozd Capiarur there is a final Judgment, and the Fran- 
chiles are diſlolved. 


There are but thee Caſes which can be cited out of all the 
Law-books to pꝛove, That there ought to be a Scire fac. befoe the 
King can make a Seiſure ; and theſe are, 


6 Edw. 2, Membrane 2. 
2 Inſt. 572. 
Nur n Parliament. 168, 169. 


| 2 Inſt. 572. 
alldich Cares are mee 16 Bis prrpate 1. toy 21s. tent a8 mp 
L d. Coke hath obſerved upon the Statute of Articuli ſuper Chartas, 
That if an Ouſter le maine be bzought and afterwards a Pꝛece- 
dent Reco is found to maintain the King's Title, he cannot 
reſeize without a Scire fac. the reaſon is becauſe he was out of pol. 
ſeſſion, and by the Office ſo found his title accrued befoze the 
Livery; but where a Judgment is final (as in this Caſe) the 
Franchiſes are then acually in the poſleſſion of the Ring, andthe 
Coppozation is diſſolved ; fo2 the Liberties which united the Body 
Politick are taken away, and then tis but as one ſingle Perſon, 
nothing being left to diſtinguiſh them by the Name of Mapoz, 
2 &c. and therefoze there needs no Scire fac. in (uch 

ales. 
That the Coyponation was diſſolved appears, yet mote fully by 
the Ac of 2 Willielmi mentioned before, fo? thereby the Judgment 
is declared to be illegal, and in the Meamble tis laid that it 
would tend very much to the peace ok the Kingdom to reſtoze the 
Mayo? and Citizens, &c. to their antient Liberties, of which 
they had been depꝛived: Now tis a very fozeign Conſtruction to 
ſay, That they might be depzived by fozce, and not by that judg- 
ment, when 'tis plain that it was the opinion of that Parliament, 
that they were depzived of their Liberties by that Judgment, 
fo2 otherwiſe thoſe wozds are void. 

Ik therekoze by this Judgment the Coꝛpoꝛation was diſſolved, 
then Sir James Smith was no Alderman at the time of the making 
of the Act of primo Williel. and Rs no Oftice at that time is not 


therefoze 
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therefoze obliged to take the Oaths, and tho he has not taken them, 
yet he ought to be reſtored, 


Curia. A Coppozation map be diſſolved : fo tis created upon 
a Truſt, and if that be bzoken tis foz{eited > but a Judgment of 
Seilure cannot be pꝛoper in ſuch a Cale, fo if it be diſſolved, to 
what purpoſe ſhould it be ſeiſed? . 
Therefoze by this Judgment in the Quo Warranto the Cozpoza- 
tion was not diſſolved; fo? it doth neither extinguiſh oz diſſolve the 
Body Politick, CY 
Whereever any Judgmen is given fo2 the King fo2 a Liberty 
which is uſurped, tis Quod extinguatur; and that the Perſon 
who uſurped ſuch a Pzivitepge libertat &c. nullatenus intromittat 
&c. which is the Judgment of Ouſter; but the Quo Warranto 
muſt be brought againſt particular Perſons. 5 
> Cio. 160, But where tis foz a Liberty claimed by a Corporation, there 
15 Ed. 4. 7. it muſt be bzought againſt the Body Polltick, in which Caſe 
3 Rep. Hal. there may be a Seizure of the Liberties, which will not warrant 
ker's Caſe. etther the ſeiſure oꝛ diflolving of the Cozpozation it ſelf. 
Therefote the Cozpozation being not diſſolved, Sir James Smith 
was ſtill an Alderman, and ought to take the Daths befoze the firſt 
day of Auguſt, and ſo Judgment was given in Hillary Term fol- 
lowing, That no peremptozp Mandamus ought to go, 
Juſtice Dolben doubted upon the main point, fo2 it ſeemed to 
him, That ik the Liberties of the City were ſeiſed, then Sir James 
Smith was no Alderman, &c. and that the Parliament of 2 Wil- 
lielmi did affirm the Judgment to be of fozce, fo2 they did not 
declare it to be void ab initio but illegal. 


— 1 J efferies verſus John Legendra. 


po N Action on the Caſe was bzought by the Plaintiff upon a 
1 Policy of Aſſurance of Goods f2om London to Naples up- 
57%  ontheShip called the Olive-Bzanch, the Adventure was to begin 
at the time of lading of the Ship at London, and 7 Guineas 
was the præmium fo2 every 100 l. inlured, Dangers of the 
Sea only excepted. * . e 
At the bottom of this Policy theſe wozds were ſubſcribed, up- 
on which the Queſtion div now ariſe, viz. 


Warranted to depart with convoy. 


The 
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The Plaintiff in his Declaration did aber, That the Ship did 
depart with Convoy, that ſhe was taken by the French, that the 
Defendant had notice of it, but did not pay the Boney, &c. 


- Upon Non aſſumpſit pleaded, the Jury found a ſpecial Gerdic 
to this purpoſe 3 viz. e | 


They find the Policy of aſſurance, and that the Defendant ſub- 
ſcribed; That the Ship departed out the River Thames under the 
convoy of a Man of Mar; that about the Jule of Wight ſhe was 
Kante from the Convoy by bad TUeather, and put in at Tor- 
ay, and was there detained by contrary Minds; That the Ma⸗ 
ſter of the Ship expecting to meet the Convoy departed out of the 
Þarbour but could not meet her, being hindred by ſtreſs of we- 
ther; That the Ship was taken by the French and lo loſt, cc. 


Che Queſtion was, What the true meaning of thoſe woꝛds are, 
viz. Warranted to depart with Convoy. | 


Che Council fo2 the Plaintiff would have it, That no moze Ex parte 


was intended than a Departure with Convoy at the firſt ſettin 
out of the River, which being provided by the Inſurers, and ſo 


found by the Uerdic, they had fulfilled their Warranty and lo 
ought to recover. wy 


* 


That what was afterwards done by the Maſler of the Ship in 
coming out of the Harbour: ought not to pzejudice the Plain- 
tiff; fo2 the Maſter is in nature of a Common Carrier to convey 
Goods from one part to another; but as tis found by the Jury 
De did not Misbehave himſelf, fo2 he came kozth to meet 


his Convoy and did endeavour it, but was hindzed by the 
they come in the Concluſion of the Policy; but admitting it to 
be a Condition Precedent, the Plaintiff hath perfozmed all he 


ought to do, fo2 tis expꝛeſiy found that the Ship did depart with 
onvoy. | 


Suppoſe the woꝛds had been, Warranted to depart with Con- 
voy, and lo to continue to the end of the Aopage, (Dangers of 
the Seas only excepted) if the Ship ſhould happen to be taken by 
the Enemy, that is a danger at Sea; oz if the Convoy leave her, 
being commanded another way by the King; oz if ſhe is aſſaulted 
and will not fight, the Inſurers 25 loſe nothing in either ol theſe 

| 2 ' | 
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C.ales: the meaning of theſe wozvs are, That all neceſſary care 
| ſhall be taken to pꝛelerve the Ship which was done by the Plaintiff, 
* therefoze he ought to recover. 3 0 ö 


* _ 


* 


E contra. By thels wows the Ship ought to go all the way 
with Convoy, and not only out of the Youth of the River where 
there is no danger,fo? that could never be the meaning oz intention 
CL of the Parties, and that ſhe (ſhould be left at Sea where there is 


£ 


ms ))))))))%))%/)))Vh:Go n 
Moa Policy of aſſurante is but a Patol-Contraq, and muſt 
be conſtrued accopding to the Minds of the Parties, and not ac- 
toꝛding to the ſtrict ſenſe of the wow, 
Stiles 132. Ag if a Bancovenantsto make ſuch a Uopage, and to bear all 
' Loſſeg (excepting Perils at Sea) and the Ship was taken in the 
Uoyage per quoſdam ignotos homines & bellicoſos, ſuch taking by 
Py2ates was held to be Perils of the Sen. 
CUhen a Perſon is obliged to ſecure a thing under ſuch Terms 
and Circumſtances, the manner of the Promiſe muſt be obſerved 
and purſued { As, if J pzomiſe to pay 5.1. to another ſending his 
Servant to me on ſuch a day; if he doth not (end his Servant, 
the Dbligation ceaſes on my part. e e 
1 Roll. Abr. So if a Pꝛomiſe is made to deliver Goods in London, and fog 
450. placit. 9. that purpoſe they are put into a Boat which is afterwards d2owned, 
notwithſtanding the Party uſed his endeavour that ſhall not dil⸗ 
charge him, becauſe he having undertalen to do the thing on his 
* part he ought to perfozm it. 5 ks 
-_ Tis found by the Jury that the Maſter of the Ship departed 
out of the Harbaur expeaing to meet the Convoy, which muſt be 
To lail with her and pzotec her the reſt of the Gopage, oz otherwiſe 
a Convoy will ſignify very little oz nothing. Wes 
here was a ſeverance by bad TUeather's now the Ship might 
have come up to the Convoy, oz that to the Ship; but ſhe did not 
tir out of Torbay till the Ship was taken, therefoze the Inſurers 
being to pꝛovide a Convoy, here is a Beach of the Agreement on 
their ſide which will hinder them from bzinging this Acton, efpeci- 
ally ſince tis an entire Agreement and no pꝛecedent Condition. 


* 


524. 


5 Curia. It the Jnſured have acted contrary to the Agreement, 
the Policy falls as much as if there had been a Deviatton. 

he wozd departe is only terminus a quo; if the Ship had de⸗ 

parted from London, and came back again by kraud that had been 

| no departure within the intention of this Agreement, © 
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(with ſome heat) that it was Caſus primæ impreſſionis. 


the Pardon, and after the recital of the Dffence ; tis Sciatis, &c. 


2 laſt. 235, 
pardoning of Murder by exp2eſs name, that fowmerly they did not i 
ſo much as par don Homicide, but in very ſoft and gentle wozdg, 
as Sectam pacis noſtræ quæ ad nos pertinet de homicidiis. s 


the King extends his mercy to Murders per infortunium, but no 


pardoned but what appears to be ex malitia præcogitata, which 


* 
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But upon this departure (as tis found) the Uoyage was be: 
gun with Convop: they were afterwards ſeparated by ſtreſs of 
weather, and both endeavoured to ſave themſelves, and after- 
wards to find out each other, and there being no fraud found 
in the Maſter, Judgment was given fo2 the Plaintiff, tho it might 
have been otherwiſe if the Convoy had run from the Ship, and | 
by that means ſhe had been taken. | 1 85 


-_ 


Rex & Regina verſus Anonymus. , 4 
WT pe Defendant ſome years ſince killed one J. S. and fled fo; 
1 tbeſame; he appeared now and was tried the laſt Aſſizes in 
H. and found guilty of murder, and being b2zought to the Barr, 


he pleaded his pardon, 


In which pardon the Uerdict was inſerted, then the Urit of 
Allowance was read (which is the warrant remaining in Court 


foz the Judges to allow the pardon) reciting the pardon and Sure⸗ 
ties found, &c. accoꝛding to the Statute of 10 Ed. 3. cap. 2. 


And now ſeveral Reaſons were offered by Council againſt the 
allowance of this Pardon: fo2 as the Lam now ſtands, he (aid 


It appears by the very Pardon, that upon Not guilty pleaded, 
the Jury have found the Defendant guilty of Murder, then comes 


quod nos pietate moti pardonavimus murdrum, &c. 


* 
. 


Now the Kings of England have been always ſo far from 


In the Regiſter there are fozms of Writs of Allowance where 


ſuch Writ of Allowance fo; Murder; fo2 tis a Crime fo2 which 
no mercy ſhould be ſhewed, and this appears by the Cozonation: 
Dath, part of which is, That the King will ſew mercy where it 
ought to be, which implies that in ſome Caſes Mercy ought not 


W 


to be ſhewn. Fr — | 
And if in any Cale then certainly in this, fo2 here is nothing 


cries fo2 Juſtice and not fo2 Mercy. : TS 1 | 4 ; 4 

The antient Laws were lo tender of Pardons even fo2 Homi- - x7 

cide, which is an Ockence of far tels guilt, That the Statute of . 
0 : Ed. 


— 
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8 


2 E.. cap. 2. Ed. 3. was made to pꝛohibit ſuch Charters but where the King 


might grant them by his Dath, that is, where a Man was killed 
. per infortunium, 0 in his own defence, © 
4 E. 3. cap Two pears afterwards in the 4th year of Ed. 3. another Law 
13. Stamf. was made, taking notice that Pardons had been granted contrary 
placita Cor- to the foumer Act, and thereby it was declared that no Man ſhall 
nz 100 b. he pardoned but in Parliament © WE” 
1012 _ And becauſe Kings had been deceived by falſe Suggeſtions, and 
had thereupon diſpenſed with theſe Statutes with a Clauſe of Non 
obſtante inſerted in the Pardons 3 therefoze the Statute of 27 Ed. 
3. was made, which pzovides that in the Pardon ſhall be contain'd 
the names of thoſe Perſons at whoſe Suggeſtions it was obtain- 
ed, which if found falſe, the Pardon is not to be allowed. 
- _ Afterwards upon the grievous complaint of the Commons of 
13 R. 2. England againſt ſuch Pardons the Scatute of R. 2. was made, 
cap. 1. hy _y tis expzeſly enacted, That all Pardons fo; Murder ſhalt 
| be diſallowed. F1 £1 3 | 


of latter times Non obſtantes have been 


But by the Jniquity of 
led to diſpenſe with theſe Statutes which mp Lv. Coke calls 
excellent Laws fo2 the Realm but by this means they are made 

-  tneffenual, tho grounded upon the Law of Goh, 208 

z Inſt. 236. Cis obſerved by that Judge, That befoze the making of that 
Statute of R. 2. a Pardon of Felonies would diſcharge not only 
Treaſon, but Murder likewiſe; therefoze it was enaned by that 
Law, That the Offence committed ſhall be ſpecified in the Pardon 
of Murder by expzeſs name, becauſe if it ſhould be ſpecified as 


Cuch in the Letters Patents the Parliament did believe the King 
would never pardon it. + 


v 


| But notwithſtanding the new Invention of Non obſtante to 

thoſe Statutes, mp Ld. Rolles in giving Judgment in Ricabie's 

Caſe ſaid, that the King could not diſpenſe with this Statute, no 

- more than he could with buping and ſelling of Offices contrary to 

the Statute of Ed. 6. becauſe it concerneth Juſtice, and was made 

fo} the advancement thereof, which the King hath pzomiſed to ob- 

ſerve, and that. ſuch manner of pardoning was contrary to the 

knwn and ſettled pzacice foz 206 years, and never heard of befoze 

Spencers's Cale, which was carried with a ſtrong hand, and pro 
hac vice tantum. 58 | 

But admit the Law and Pꝛactiſe to be ſo fozmerly, yet now by 

the Statute of 1 Guilielmi, which is penned by way of Declarg- 

tion that pretended Power (as tis there called) of diſpenſing 
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body will affirm that this Pardon can be good wi 


Curia. A general Non obſtante without a particular recital of 5;q. 2: 


the Crime fo2 which the Party is conviced is nat g 
making of the Statute of R. 2. but at the Common Lam both be Cate. 


ppoſe a Baſtard Child ſhould be bon dead, 
ther conceals it, and tis afterwards diſcovered that ſhe had ſuch 
da Chu, if ſhe cannot move by one Witneſs that it was bozn dead, 


tis Murder tn her by the Statute of King James, but it would „ 
a very hard Caſe, it upon ſuch Circumſtances the Ring ſhouid not 


have a power of pardoning. 55 
The Statutes which have been cited are only to 


frequency of pardoning ; t 
gative, but preſcribe certain 


koꝛms that Charters of 


not be ſo eaſlly granted, and that by ſuch means the 
appalled of his Sꝛants; fozbefoze the making of tholeStatuteg the 


Parties got Inquiſittons to find the fan Homicide 


7 


n * 5 — —_— — — OUTER | — 5 5 
Mich. 3 W. & M. in B. R 1691. 63 
with Laws, 02 the execution thereof by regal Autho?tty is declar. 


away, no Rag. Entr. 
tout ſuch a 455 456. 


did. 336, 
00d ſince the Dudley's 


ſtance that 62 any other Statute. 


21 Jac. 
cap. 27. 


pꝛebent the . 


hey do not take away the King's Pꝛero- 


pat don ma 
Klug may be 


and thereup- 


on got Pardons out of the Chancery, Ex merito ] uſtitiæ, without 
applying themſelves to the King which was pꝛevented in theſe 


Statutes. 


Now what' neceſſity was there of ſuch Regulations in the att 
ner of pardoning if at the Common Law the Ring had no power 
to pardon Purder? 5 

The Pardon was allowed. 


g 


Ndebitatus aſſum 

Mares ſald. 

»The Defendant 
not Aﬀets ultra. 


Beak & al. verſus Kent. 
Trin. 3 Willielmi, Roz. 357. 


plir byought againſt an Erecutoz, Kc. for 
pleaded ſeveral Judgments,&c. and that he had 


Th 


"Mick W &M. in R R. 1691. 


The Plaintiff replied particularly to cach Judgment, and that 
they were kept on foot by fraud. 
The Defendant in his Rejoinder pur all the Judgments togethers 
and laid they were not kept on foot by fraud. 
2 Cro. 625. And upon a demurrer the Queſtion was, Whether he ſhould 
1 Roll, Abr. have made (ſeveral Rejoinders to all the Judgments in particu- 
8023. lat, and not have put them all together, like the Caſe of Wark- 
houſe andSymonds, which was an Indebitatus aſſumpſit fo2 Fees, 
The Defendant pleaded ſeveral Judgments, as here, &c. and 
the Plaintifi made the like Replication. 
Then the Defendant rejoined and (aid, That the Judgments 
were all ſatisfied, and that he did not keep ſeparalia judicia præ- 
dia on foot by fraud (and had left out, nec aliquod eorum) and 
upon a Demurrer Judgment was given fo? the Plaintiff in the 
Court of Common 1 which was affirmed upon a Writ of 
Ertoꝛ bzought in B. R 


Curia. The Plaintiff need not aver his Replication that every 
Judgment, but that ſeparalia judicia prædicta are kept on foot by 


fraud which had been a good Averment, and then this Rejoinder 
had been likewiſe good. 


It the Jury had found but one Judgment kept on foot by fraud, 


there muſt have been a Uerdict to2 the Platntiff, becauſe ſufficient 
matter of the Jſſue would be then found fo2 him: fo2 tis enough 


if the Subſtance entitles the Plaintiff to an Acton, and avoids 
the Defendant's Plea. 


As in the Caſe of Robſert and Andrews: Wafte was brought 


9 Cro. 84. Aagatiiſt the Defendant fo2 cutting of 20 Daks 3 the Defendant 
ought to plead that he did not cut the 20 Daks oz any of them; 
but if an Aaion of Debt had been bzought on a Bond conditfon- 
ed, that the Obligo2 ſhall not do waſte and the Beach aſſigned, 
that he did cut 2o Daks, tis ſuffictent to ſay that he did not cut 


the laid twenty Daks, modo & forma, &c. ko; if it be found that 


he cut one Oak, tis enough to fozfeit the Obligation. 

Do in a Scire fac. upon a Judgment againſt Tertenants who 
pleaded ſeveral. Pleas, and the Plaintiff replied, Quoad ſe- 
paralia placita, &c. without ſaying, Quoad placitum of the one, 


| and lo of the other particularly; and upon a Demurrer the Plea 
was held good ;-fo2 the wozds Separalia Pune (yall teter to each 


Plea, reddendo ann ſingulis. 
Rex 
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Rex & Regina verſus Warrington, & al. 


j N Jnfozmation was bzought againſt thee fo2 a Riot come 
mitted in Cheſter, one of them being then Sheriff of the 


The Venire fac. was directed to the other Sheriff, and upon a 


Motion it was objected, that it was not well awarded fo? it ought 
to go to the Cozoner. "x 


— 


It hath been ſo where the Sheriff was Plaintiff in an Action,“ H. 6. 12. 


and returned a Tales de circumſtantibus, fo; the Array in that Caſe Br. Abr. tit. 


was quaſhed, and Pꝛocels was awarded to the Cozoner. Proceſs. , 
The Reaſon ſeems to be becauſe the Sheriffs ok a City 02 Coun, *"2 58. 

tp are but one Officer, tho they are diſtint Perſons, and when- 

ever any CUrit is directed to them it muſt be returned by both; 


fo2 'tis not ſufficient that one ſhould make the Retozn when the 14 Ul. 4. 34. 
other is dead, becauſe there are not thoſe Sheriffs to whom the Br. Abr. tit. 


Retorne 


CUrit was directed. 1 
placito 42. 


E contra. There being a Suggeſtion made upon the Roll that 
one ok the Sheriffs is a Party, the Venire fac. is well directed to 


the other. | 


Coponers, of a City are but one Officer in Law as well as 


Sheriffs to execute UUrits ; but if one of them ſhould be challeng- 
ed in London, the Writ may be directed to the other. 


Curia. Ik one ſhould die the Court can award no Pyoceſs to 


Ik Conuſance of Pleas be granted to be held befoze two Bat- 
lifts of a Cozpozation, and an Action ſhould be bzought againſt one 
of them, that Perſon againſt whom tis ſo bzought ſhalt not have 
Conulance of this matter, fo2 that wduld be to make him judge 
in his own Cauſe. N . 


But if one of them ſhould be Plaintiff in an Acton, the Plea 2 H. 4. 4. 


ſhall not be removed fo2 that cauſe, foz they being both Judges of * Rol Abr. 


Recow by virtue of a Gzant from the King, one of them may ***: 


- therefoze in ſuch Caſe be both Judg caſe and Party, but the De- 
kendant may except againſt ſuch Pzoceedings, and then the Plain- 


tiff muſt ſtay till he is out of his Dffice, 
* -- 'Tis 


FN 


CE ah 4 
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Gi 55 Cis cuſtomary in antient Coporations | where the Balle are 


135, Judges, that they are Officers alſo as to crecuting of Pꝛoceſs: 
5 Chere is a caſe which ſeems to warrant the Objection now made, it 
was an Acion bzought in the City of Briſtol fo) a Reſcous, an Ex- 


Stiles 345. ception was taken in arreſt of Judgment that (one of the Sheriffs 


being of kin to the Plaintiff) the Venire fac. was awarded to 
the Cozoners, when it ought to have been to the other Sheriff, 
but the Exception was not allowed, as appears by the Book, fo? 
Judgment was given there foz the Plaintiff, 

But in Eaſter Term following Judgment was given in this 
Cale, that the Venire fac. was well awarded to the other Sheriff, 


and that it bath been fozmerly ſo reſolved in B. R. between 


Sir Peter Rich and Sit Thomas Player. 


As to the Dbjection that they are but one Dfiicer in Law tis 


plainly otherwiſe: fo2 where one ts challenged, the other ſhall ſup- 


ply that defect, and not the Coꝛoner, fo? he is not the Perſon to 
22 H.6.51.b, Execute the P2oceſs of this Court buz-only where the pꝛoper 


placito 17, Olficer is —_—_— which cannot be where there is one Sheriff, 
Thomas verſus Howel. 
Trin. 3 Willielmi, Rot. 64.6. 


Enz to reverſe a Judgment in Ejeament fo? the Platntif 
upon a ſpecial Aer did found at the Gꝛand Sellions at Cacr- 
marthen, wherein the Cale was thus: 


Zachary Thomas being ſeized in Fee, e. had Iſſue thee 


Daughters, | 


Jang Lawhorne, 
May's And having ſeveral Cifates in y yhorne, 


Eglis, 
Sarah. * ſeveral places, VIZ. Kiffck. 


De deviſed Lawhoins which was the beſt part of his Effate to 


Jane and her Heirs, Upon Condition that ſhe at or before her age 


of 21 years do conſent to marry Theophilus Thomas, who was 
Nephew to the Teſtatoz. 


Then he deviſed Eglis to Mary, and Kiffick to Sarah, in which 


ili there was a P2oviſo to ns effect : 
Provided 
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provided e and my Will is, That in caſe my Daugli- 


ter Jane ſhall refuſe to marry my Nephew Cheophiius Thomas 


at or before ſhe ſhall be of the Age of 21 year, o; in the mean 


time all marry any other Perlon, That che Deviſe to her and 
Mary ſhall be void. 


And then he deviſed Lawhorne to 0 Mary his ſecond Daughter 
and her Heirs, and Eglis to his eldeſt Daughter Jane, and (o to 
oO 36 Daughter ſeverally, upon condition that they marry the 

CONCOW,  -- 

Then follows this Clauſe : But in caſe ncither of my ſaid 
Daughters marry my ſaid Nephew, then alſo the Eſtates given to 

them in Lawhoꝛn, ſhall be void, ec, 

Then he deviſed Lawhorne to ſir Truſtees, that they within 
9 months after his Deceaſe, ſhould divide it equally amongſt his 


thiee Daughters, o in luch manner as the laid Truſtees ſhould 


think fit. 

The Jury found that the Teſtatoꝛ died ſeized, &c. and that 
Jane entred upon Lawhorne, That Theophilus Thomas died be- 
foe he was 12 years old, and unmarriev ; That he did not re- 

quire Jane in Marriage, and that ſhe did not refuſe to marry him, 

but at the Age of 17 ſhe married the Leſſo2 of the Plaintiff. 

Upon this AGerdia Judgment was given below fo2 the Plain⸗ 
tiff, and Serjeant Pemberton and . Finch (as it was ſaid) 
having given their Opinions that the Eſtate of Jane was deter- 
mined, therefoze this ULirit of Erro2 was brought. 


The Queſtion was what the Teſtatoz intended by this Devile, 


CUhether Jane ſhould have the Eſtate if ſhe was never required oz 
refuſed to marry the Mephew, oz whether her Eſtate was deter- 
mined if ſhe did never marry him, as ſhe did not. 
It was agreed that her Eſtate was loft by marrying another 
Perſon, and this was collected from the different penning of the 
Conditions; fo2Jane was not to hade the Eſtate if ſhe refuſed, &c. 
or if the married any other Perſon. 
Then when he deviſed it to Mary the ſecond Siſter, he did not 
- + put it upon her refulal, but generally upon her not marrying the 
| Nephew ; lo that his meaning muſt be, if his two Daughters 
contrary to his direction ſhould not marry him, then their Eſtate 


Gould go to the youngeſt 3 and if none of them ſhould marry him, 
then to be equally divided, &c. 
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Pe had no mode kindneſs fo; oi one e Daughter than fo2 the other : : 
lo that it appears thzoughout the Mill that he intended only the 
advancement and p2opagatton of his own Name: and if that Calle 
ed, then the Eſtate was to be divided, 


E contra. It this Conſtruction ſhould be made of the Will 
then the youngeſt Daughter to whom the leaſt ſhare of the Eſtate 
on intended will have the moſt ; fo2 ſhe will have her own part, 
which was never ſtirred by the Deviſe, and a third of the other 
part without any default in her Siſter, and the Caſe will be very 
hard upon the ſecond Daughter, fo2 accozding to this Interpze⸗ 
tation, the muſt loſe her Eſtate if che doth not marry the Nephew, 
tho the is never asked and never refuſed. 

Neither was it the chief Intent of the Teſtator to keep the 
Land in his own Name, fo2 then he would have given it to his 
Nephew in the firſt place, upon whoſe death the P2oviſo is de: 
termined, and all that comes after is made impoſſible, = 

Dis meaning could not be to reſtrain his two Daughters from 
marrying other Men, if the Nephew ſhould refuſe them, ſo that 
the woꝛds which follow, If ſhe marry any other, muſt be intended 

ik ſhe marry any other lo that thereby che made her ſelf incapable 
to matry him, and the rather becauſe the nert Condition is, That 
if the ſecond Daughter doth not marry him, &c. then, &c. but 
not if ſhe marrieth another. 

Suppoſe the Nephew had married the ſecond Daughter after 
the firſt had given her conſent to marry him, the Eſtate of the 
de Siſter ſhould not be nee becauſe there was no fault. 
in her. 


> FR 
Ch 1 


Curia. Three * fox afieming the Judgment in Trinity 
Term following. 

All Mills are to be expounded accoding to the intent of the 
Teſtatoꝛ collected out of the wozds of the TUtll. | 
Nov it plainly appeared that the eldeſt ſhould have Lawhorne, 
if there was no defec in giving her conſent to marry the Nephew, 
which by the Act of God was akterwards made impoſſible ; and 

therefoze ſhe ſhall not be diveſted of her Eſtate, being no wilful 
fault o2 refuſal in her, 

Thus it will ſtand upon the Pzoviſo, if there had been nothing 

farther added in the lill, and as to the Clauſe which follows 
that makes no Alteration in this Cale, becaule it refers wr the 
lame 


; * E 


| Ham to Henry his Nephew, aud died. 


pleaded perfozmance, &c. 


Mich 3W. & M. in B. R 19. 


tame matter, and being in a Till, (hall not be conſtrued oz gaben 


—-— COR ͤ—j— 


ima larger ſenſe, than the Pꝛovilo it ſelf, and this is pꝛobed by 
the Authonties following, 


A Man having Lands in 3 places, deviſed all to his Son John 2 Cro. 290. 
in fee, and if he died without Jſſue, then he deviſed his Lands in - FIN 

John entred and made a Deviſe of the Lands, and died without 

Iſſue. It was adjudged that this was no countermand of the fir 
Deviſe to John, quoad thoſe Lands in Ham, but a Limitation by 
way of Remainder to Henry. PE 
So where an Eſtate is given in a pzecedent Clauſe by Mill, Cro. 8 
8 ſhall not be altered by any kublequent Clauſe in the ſame 3%9- 
ill. | 
But in Deeds it was admitted, That ſubſequent Clauſes 
which are general, ſhall be governed by pꝛecedent Clauſes which 
are moꝛe particular: As, if a Pan maketh a Leale fo2 years, 
-and then giveth a Bond with Conditton, that if he (uffer the Leſſee 
quietly to enjop without any trouble from him, o2 any other Per⸗ 
fon then the Obligation to be vold, here the wozd Suffer rules 
the whole Senſe, and tho a Stranger ſhould enter, the Bond ts 
not kozkeited. 

So in Debt upon a Bond entred into by the Bailiff of an Allen 10. 
Hundzed with condition to make a return of All Warrants, &c. he? Sand,413. 
The Platntiff replied, That he being 
Sheriff, Pꝛoceſs was directed to him to levy Jſſues, and that he 
made a Tlarrant to the Defendant which he did not return, 
and upon a Demurrer the Replication was held ill, becauſe he did 
not ſhew that the Jſſues were to be levied within the Hundzed, 8c. 
fo2 tho the wozwds fn the condition are general, viz. All Warrants; 
pet it ſhall be intended of ſuch only which are to be executed with: 
in the Þnndzed. 

But Juſtice Gregory was of a contrary opinion, viz. That 
the Judgment below ought to be reverſed, becauſe Jane the eldeff 
Daughter had not an abſolute Eſtate in Fee, but determinable by _ 
tay of limitation; fo2 there was no Clauſe in the (ſill, That 
either of his Daughters ſhould have Lawhorne, bur upon condition 
that they mary the Nephew which is a limitation of their Eſtate, 
and to P20ve * he cited this cale, 


2 Roll. Abr. x 
199 
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in Banco Regis, * ts 


Pitcher verſus Tovey. 
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Mich. 3 Guiliclmi, Nor. 61. 


\ Rro to reverſe a Judgment given in the Common Pleas 3 Levint; 
in an Action of Covenant, wherein the [Ilaintiffdeclared, 295. 

That ſhe was poſſeſſed of certain Pouſes in St. Martin's 

Lane fo2 a certain Term of pears, and that ſhe demiſed 

the ſaid Þouſes to Richard Gill fo; 21 Pears u under a certain Rent, 

which he covenanted to pay, 

That befoze the ſealing of the Leaſe it was endozſed fo2 the 
payment of 12 Bottles of Canary Wine every year to Chriſtian 
Tovey the Leſſoz, &c. 

That the Leſſee entred, &c. and made his ITlill, and did 
thereby conſtitute Suſan Gill ſole Executrix thereok, and ſoon af- 
ter died. 

That the (aid Executtir pꝛobed the Mill, and entred upon 

the Pꝛemiſes, and aſſigned the Term to the Defendant Thomas 
Pitcher, who entred and was poſſeſſed, &c. 

That he the ſaid Pitcher had not perkoꝛmed the Covenants, and 
aſſigned the Beach in non-payment of 24 Bottles of Sack, which 
was due fo2 2 years, and alſo f02 arrear of Rent after the Afſign- 
ment made to him by the laid Erecutrir Suſan Gill. 

The Defendant Thomas Pitcher pleaded, That befote the ſaid 


Wine and Sent became due, he alügned his Intereſt to — 
ott 
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P. 465. 


Mort but did not plead notice given to the Plaintiff, [11 that te 


Common Pleas fo) the Plaintiff, and a TUrit of Erroz was brought 


Zid. 33 8. 


had accepted the Rent. 
And upon a Demurrer to this Plea Judgment was given in the : 


in B. R. and the Common Errd? afligned. 
The Queſtions both in that Court, and in B. R. hide, 


1. Whether the Defendant Pitcher ought to have pleaded that 


he had given the Plaintiff Tovey notice. 
2. Tf luch notice was neceſſary, yet whether this Action would 


[ye againſt the Defendant after this — made by him to 
Mott, &c. 


Thoſe who argued fox the Plaintiff in * Action would have the 
Defendant ill liable notwithſtanding the Aſſignment without he 
had pleaded notice thereof, becauſe otherwiſe the Plaintiff could 


not tell againſt whom to bing the Action, oz where to have his 


remedy : fo? if he (ue a wwong Perſon, he muſt diſcontinue and 
pay Coſts, and he canot bzing it againſt the right one without 
having notice who it is. 

This was the very reaſon of the Judgment given in Kighly 
and Bulkly's Caſe, which was an Action of Debt bzought fo2 Rent 
by an Aſſignee of the Reverſion againſt the Aſſignee of a Term, 
who pleaded that he had aſſigned over his Intereſt but not that he 


| had given any notice of the Aſſignment. 


Tis true he was adjudged to be ſtill Tenant, becauſe he had 


not pleaded ſuch notice ; but this was contrary to the opinion of 
Juftice Twiſden ; fo? in pleading ſuch Aſfignments none of the 
Preſidents mention any notice, &c. and tho the Jlaintiff may 


not know againſt whom to bzing an Acton of Debt fo2 his Rent; 


yet he bath a better and moze pꝛoper remedy, viz. To diſtrain. 
The privity of Eſtate is transferred by this Aſſignment, fo that 
nothing remains upon which notice can be fired, which is a full 
Barr to this Aaton 3 and therefoze the Plaintiff ought to have 
taken notice at her peril, koz when an Aſſignment is made, tis 
quickly known to whom, and the Perſon in poſſeſſion is always 


taten to be the Aſſignee. 
Many inſtances were given where notice was not requiſite : 


Roll. Ab 
oll. Abr. 1. Qs, if the Leſſee fo2 years gives Bond to his Leſſoz to deliver 


quiet poſſeſſion upon requeſt at the end of the Term, and befoze 


that 
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Hill. 3 C. 4 W. & M. in B. R. 1691, 73 
that time the Leſſo2 aſſigned the Revecrſion, pet at the end of the 
Term poſſeſſion muſt be delivered to the allignee without giving 
notice, that he is the Aſſignee, 

So where the Aſſignee of part of a Term covenanted to repair; Godb: 16r, 
and the Allignoz deviied the Reverſion, and died; the Deviſee !“: 
brought an Action of Covenant againſt the Aſſignee, and it was 
held good without giving notice of the Deviſe of the Reverſion : 
Nap the pleading of notice is ſo far from being neceſſary in this 
_ caſe that the Dekendant might have pleaded nil deber, and have 
given the Aſſignment in evidence, which was done in the Com- 
moin Pleas in the Caſe of Chriſty and Wilcox; and tho mp Lozd Trin. 300 
Chief Juſtice North direced the Jury ta find the Aſſignment fray: 2. Rer. 636. 
dulent, yet upon the ſpecial finding, the Court were of another 
opinſon when it was argued. 

There is a Caſe in Latch, where an Erecutoz of a Lefſee fo! . 
years aſſigned over his Term, and the Leſſo2 bꝛought an Agton Noy 97. 
of Debt againft the Executoz fo2 Rent-arrear after the Aſlign. 
ment, who pleaded that he had aſſigned the Term, but did not 
ſew that he had given notice, &c. the Plea was held well enough, 
but the Plaintiff had Judgment, becauſe the privity of Contract 
did ſtill remain between him and the Erecutoz, who had no power 
90 1 which he could do to change oꝛ deſtrop the Action of 
the Leſſo), _ 

But if the Leſſee fo? rears himſelf had i ſuch an Aſſignment, 
and died, that might have made (ome conſiderable difference: fo2 
then poſſibly an Action of Debt would not have laid againſt his 
Executoz, becauſe that muſt be maintained againſt him upon the 
pꝛivity of Contract, which is removed by the Aſſignment of the 
Teſtatoz. It might be well bzought againſt the Leſſee himſelf in 


bis Lifetime upon the ptivity of Contraa, and (0 is Walker's ; 
Cale. 
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2d Point. But here is neither the one o2 the other, and there. 3 Rep. 

foze if it ould be neceſſary on the part of the Defendant to plead 

that he gave notice of the Aﬀignment,yet the Plaintiff cannot have 

Judgment againſt this Defendant becauſe the Action will notlpe, 
ko it muſt be ſuppoꝛted either upon a pzivity of Contrada oz Eſtate: 

Now there can be no pzivity of contra pꝛetended between them; 

fo2 the Oefendant is only an Aſſignee of an Erecutrir of a 
Term, and there can be no pzivity in Law, foz that only laſts ſa 

long: as the Eſtate continues, and no longer. 
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Fo, Cro. Eliz And therefoze the Judgment in Overton and Sydall's Caſe, was 
- . relfev on in point. Jt was Debt againſt an Executor of a Leſſee 
for years, after the Defendant had aſſigned the Term, and it was 
held that it would not lye, becauſe it could not be bz2ought againſt 


—_— 


— 


him upon the Contrac of the Teſfatoz, to which he was neither 
party 02 pzivp, no2 upon the pudity in Law; fo? then the Term 


mult be ftifl in him, which was gone by the Alignment; and fo by 
conſequence the Anion muſt tail, which is this very caſe. 


Another Obſection was made, That the gion being byought 
as well upon the Covenant foz the Bottles of Wine as foz Rent, 


ariſes in Covenant; tis a Reſervation, and not p2operly 
a Stranger to this Covenant. 


E contra. Jt was agreed by the Council of the Plaintiff that 

here was no priviry of Contract in this Caſe, but that there was 

a privity of Eſtate remaining, notwithſtanding the Aſſignment, 

which was not compleated tilt notice. . 5 

I it chonld be otherwile the Piſchief would be very great, fo? 

againſt whom ſhould the | 

Under tenant he may be non-ſuited, unleſs he can pꝛove the Al⸗ 

ſignment to him; and therefoze in Judgment of Law the pꝛivity 

muſt ſtill continue, tho in rei veritate the Eſtate it (elf is aſſigned, 

The Leſſoz has as much right to his Rent, as a Patron hath to 

his Pteſentation 2 Mow it will not be denied, that if there be a 

Depaivation by the Dwinary, the Patron muſt have notice, other- 

wiſe the Biſhop map take an advantage of a Lapſe by his own 

2 Cr0.432, 'Tis true, if J pzomile to pay to A. B. lo: Goods delivered, 

ſo much Money as C. D. Cold the like Goods fox at ſuch a Bar- 

* ket, and after this Agreement the Platntiff declared, That C. D. 

x Bullt. 44. that he gave notice to the Defendant that C. P. ſold fon ſo much, 

ns ep. i. quia conſtar de perſona, But where the Perſon is uncertain, 

1 Roll, Abr. N where the act is to be done by the Perſon to whom the payment 

463. is to be made, there notice is neceſſary: As, if J pzomile to 

2 E. 4.3. pap a man ſo much Money when he returns from London, there 

be ought to give me notice of his return, that being the time of 
payment. x ON | 
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and entire Damages given tis naught, becauſe the ine 
u Rent, and. ſo cannot be aſſigned to the Defendant who is 


Leſſoz bzing an Anion ? It againſt the 


ſold fo2 ſo much: the Agion is weil bzought, without alledging 
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5 ment, and the Leſſo2 not having notice, &c. accepted the Rent of 
the Leſſee after the Aſſignment ; but notwithftanding this Accep- 


ftands fingle againſt the other Judges, and the reaſon by him given 


ok a Suit, occaſioned by the Land (o divided, the Covenantee 


Hill. 3 > 4 W. & M. in B. R. 169 1. by 


* 


In this Caſe if the Plaintiff had accepted the Rent after the 
Aſſignment, yet the Defendant had not been diſcharged withont 
notice: (0 is Penant's Caſe in the third Repozt, where a Leaſe 
was made upon condition that the Leſſee ſhould not aſſign it with- 
out the aſſent of the Leſſo2 ; he did aſſign it contrary to the Agree- 


tance he entred fo2 beach of the Condition, and it was adjudged 
lawful, becauſe it being a collateral Condition, notice is ma- 
terial; fo2 otherwiſe it may be bzoken ſo ſecretly that tis impol- 
ſible fo2 the Lefſo2 to know it: And if notice (ould not be ne- 
ceſſary in ſuch caſe, then the Lefſee may take advantage of his own 
fraud, which the Law will not permit. EW: 
The reaſon given by mp Lozd Chief Juſtice Wray, in Gurney 3 Leon 95. 


and Saer's Cale rules this at Bar, which was thus: A Ban had a 


ReverſtonaryJntereſt to a Term of years after the Determina- 
tion o2 Surrender of Leaſe then in being; they who had the pꝛe⸗ 
ſent Jntereſt, made a puvate Surrender without giving notice 


- thereof to him in Reverſion, and fo2 that Reaſon it was adjudged 


that it ould not be pꝛejudicial to him. 5 
The Opinion of Juſtice Twiſden in the Caſe befoze mentioned 


why notice is not neceſſary is of very little weight; tis becauſe 
the Plaintiff may diſtrein if he cannot tell againſt whom to bzing 
an Action: But if he may have two ways to recover his Rent, 
Why ſhould he bedefeated of one? | 


But the Remedy by way of diſtreſs may pꝛobe ineffectual ; foꝛ 


Term map be aſſigned to a Beggar, 02 to a Perſon who map 
ſuffer the Houſes to remain empty, and then there will be nothing 


do diſtrain. 


As to the laſt Dbjeaion, That by the Endox(ment the payment 
of the Wine is no Rent, but a Reſervation, cc. 
'Tis not material whether tis a Reſervation oz not: fo2 tis a 
Duty, and it ariſes by reaſon of the thing demiſed, and goes along 
with it; and as to this purpoſe tis like the Caſe where two Co. 1 Inſt. 385 a. 
parceners made partition, and one covenanted to acquit the other 


aliened, and it is the opinion of my Ld, Coke, That the Alie- 
nee who is a Stranger to the Covenant ſhall maintain an Agion 


1 the Covenantoz, becaule the acquittal runs with the 
and, DO ee ns 
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Hill 2-4 W. & M. in B. R. 1691. 


It muſt be admitted, That in Overton and Sydall's Caſe. there 
is a Judgment ſeemingly in point againſt the now Plaintiff, that 
the Action doth not iye againſt an Executoz of a Leſſee fo2 years 
after ſuch Executoꝛ had aſſigned the Term, becauſe there is neither 
privity of Contract or Eſtate remaining 1a him to luppoꝛt the 
„ 

Sid. 266. in But this hath been dented to be Law, becauſe ſuch Executoꝛ 

the Caſe of ſhall be till liable to the Contt aas of his Teſtatoz, ſo long as he 

Hell ier and hath any Afſets to ſatisfy them. 

Caibord. After two Arguments, Judgment was given in Eaſter Term 

Jolicium, following, fo2 the Defendant in the oziginal Acion, and the Judg- 
ment in the Common Pleas reverſed. 

It was held that the Aſſignee was chargeable by reaſon of the 

Land, and when he had parted with his Intereſt, there could be no 

reaſon given why he ſhould be any longer liable, eſpecially ſince 

the Erecuto2 of the Lefſee is ſill bound to perfo2m the Cove- 


nänts in the Leaſe ſo long as ſhe Hath Aſſets, and that was the 


true reaſon of the Judgment in Hellier and Casbard's Caſe, as 
hath been obſerved. 


That of Kighly and Bulkly upon the point of notice, &c was 


not adjudged upon much debate ; and therefoze a CTUrit of Er: 
ro2 was afterwards bzought upon it in the Exchequer-Chamber, 
and my Ld, Hales who was then Chfef Baron, and my Low 


Chief Juſtice Bridgman were of the ſame opinion with Juſtice 


Twiſden that notice was not neceſſary. 

The Pleadings in this Caſe pou may ſee fn Juſlice Ventris 
eter cr. and the Caſe put, but no __ of the Arguments on 
either (ide. | 


2 Ventr.228. 


Parker verſus Harris. 
Trin. 3 Guilielmi, Ror. 27. 
Rro2 of Judgment in the Common Pleas in an Anion of Debt 


fo2 Rent, wherein the Plaintiff Harris declared upon two 
Demiles, viz. of one Meſſuage, being in & ſuper acclivitatem 


de Hampſtead Hill, Anglice, the Riſe of Hampſtead Hill haben- 
per Annum, &c. and upon another 


dum fo? 7 pears, paying 18 . 
N Demile at Wiil paying after the rate of 18 |. per Annum, during 
the continnance of that Demiſe, 


The 
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The Ocfendant pleaded in Barr, that rempore dimiſſion prz- 


dictarum, The Plaintiff nil habuir in tenementis, &c: 


The Plaintiff replied, That befoze the Demiſes made by him to 
the Defendant, the Lozd Wotton demiſed to the Plaintiff a piece 
of Land with an old Houſe and Barn, being parcel of the Pye: 
miles, &c. fo2 40 pears 3 the ſaid Lozd Wotton, Adrunc & ibidem 
plenam poteſtatem jus & tirukum habend ſo to Demiſe it, &c. by 


virtue whereof the Plaintiff was poſlefled, and made a Leaſe to 


the Defendant, modo & forma, &c. 
To this Replication the Defendant demurred ; 


And an Exception was taken to it, That the Plaintiff ought to ſet 


foꝛth what Eftate the Ld.Worron had when he Leaſed to the Plain. 
tift, and that plenam poreſtatem jus & titulum was not ſufficient 


without ſhewing what eſtate he had; and this ſeemed in the Court 


ol Common Pleas to be a good Exception, it being upon a Oe 


murrer. 
Then it was objected againſt the Plea, That the Defendant had 


et koꝛth that tempore dimiſſion. the Plaintiff, nil habuit in tene- 


mentis; it ſhould have been temporibus, becauſe the Plaintiff had 


declared upon two Demiſes, and he might have a Title when one 


was let, tho not when the other was demiſed 3 and this ſeemed to 
be a good Exception to the Barr, fo2 that the Defendant ought 


to have pleaded diſtinctly to each Demiſe. 


But then an Exception was taken to the Declaration, That 
there was no place laid fo2 the Pꝛemiſes demiſed : fo2 in & ſuper 


acclivirarem, &c. is only a Deſcription of the ſituation, and of 


this opinion was the Chief Juſtice; but the other 3 Judges held 
that the Venue ſhould come our of Hampſtead which ſhall be 
taken fo2 the Gill, and that as well as if it had been ſaid 


And now it was argued in B. R. that if Hampſtcad be pꝛeſumed 
to be a lll, tis but part of it; and fo2 that reaſon the Venue is 


ill, fo? tis not good de Balliva, becauſe tis uncertain in the 


limits. 


Ik it be intended to be lieu conus, then 'tis naught if alledg- 
ed to be out of the Uilt o2 Pariſh ; and fo2 that reaſon a Venice 
fac. de Lincolns Inn has been adjudged not — | 


Then 


_ acclivitatem; and ſo Judgment was given fo2 the Plain- 
- 


. - 


W et — AAS _ _— OO 
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I 


Then the ſecond Count is upon a Leaſe at TUill, rendzing 
ſecundum ratam, which is not a good Reſervation, becauſe 
it may be in Cozn, 01 in any thing ſatisfactozp : Belides, an Acti- 
on map be bzought every day 02 every hour, there being no time 
limited when the Kent ſhall be; it might have been good upon a 
Contract foz Goods, becauſe the Jury may ſudg of the value, but 

not fo2 Rent. | | A 
And as to the Replication the ſame Dbjecion was made, as in 
the Common Pleas, that the Plaintiff ought to have ſhewed what 
 Titte mp Lozd Worton had at the time of the Demiſe, that the 
Court might judge whether he had a power oz not to leaſe ; and 
koz this there is a Judgment in point in Glaſs his Cale: where 
2 Cro. 312, the Replication was, That the Plaintiff, habuit bonum & ſuffi- 
Vel. 227. cien ſtatum, &c, and it was adjudged upon a CUrit of Erroꝛ 
after Aerdic that the Eſtate ought to be ſet foxth; but the Plain ⸗ 

tiff dad Judgment, becauſe aided by the Statute of Jeofailes it 


E contra. The Replication is good in Subſtance, fo2 when 
the Plaintiff intends to avoid the Barr he need not plead it ſo 
ſufficiently, as if he had been to ſhew his own Title, like the Caſe 
EY of Lodge and Fry, where the Plaintiff in Barr to the Avowyy, 
' 2 Cro 52, ſhewed, That the Land was Copihold, grantable in Poſſeſſion | 

z Reverſion fo? life oz in fee, and that the Lozd granted the Re- 
verſion to him after the Death of W. who was Tenant fo? life in 
poſſeſſion 3 and upon a Demurrer, becauſe the Plaintiff had not 

5 ſhewed the beginning, oꝛ by whom W. had the Eſtate ; pet Judg- 
Cro. Cat- ment was given foz the Plaintiff, becauſe this was but only a Con. 
3% bepance to his Title, and not the Title it leit. 


Then as to the Dbjection,That there could not be a Venue from 
the place where the Land doth lye, it being in & ſuper acclivitatem 
de Hampſtead Hill, it was an[wered that this muſt neceſſarily be in- 
tended to be a Uill, Þamlet, oz Lieu conus ; if neither, then it 
map be a Lieu conus out of an Þamlet, which the Defendant 
ought to have pleaded in Abatement. 5 

But the Venue muſt come from Hampſtead, becauſe tis ſaid 

$7.06 30. in & ſuper acclivitatem de Hampſtead: now in and apud are of 

£a.42;. the ſame Signification ; and tis admitted, that if it had been 
7 9. apud acclivitarem &c. it had been gt. | 


— 


Laſtly, 
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10 The Payment Sund tatam, wull be in Money, n 


and can be intended in no other thing, becauſe tis in the Caſe of 
a Tenancy at Mill. 
The Reſervation is good if it had been in an aſſumpſit oz Co- 


venant, and it amounts to no moze than a Contract between the 
Parties. 


In the Caſe of Titus and Perkins a Cuſtome was ſet foxth to lied 156 
pay a Fine, tantam denariorum ſummam quantam terræ valebant: 


per Annum tempore admiſſionis; and it was adjudged good, be- 
caule it might be helped by an Averment that the Land was worth 
ſo much that year. 


So in evidence to a Jury upon the Cuſtom of a Bannoz that: Cro. 671. 


the Land was demilable paying the treble value of the Rent fo 


21 pears : and if the Termo? died within the Term, that his 
Þeir ſhould have it, paying one years Rent, as a Fine certain; 


and if he aſſigned it, then the Aſſignee was to pay one pears va- 


lue of the Rent; this ſeemed to be an uncertain Cuſtom thzough- 
out, pet it was held good. 
Services are of the ſame nature with things which are in Ren: 1 Ind. 506. 

der, and thoſe may be certain in an incertainty; foꝛ a Man map 

hold of his Loꝛd to ſheer all his Sheep depaſturing within the Man. 

noz, which at firſt is very uncertain, becauſe he may have moze 

02 leſs, but becauſe tis referred to a certain Manno, therefoze 

tis held that the Lo may diſttain fo2 ſuch a Service, which he 

could not do if it was not certain. 


In this Caſe the Payment ſecundum ratam, &c. is no part of 


the thing demiſed, but lomething out of it which map be reduced 


to a certainty when Judgment is given by the Court koꝛ the Da- 


mages ſuſfained by thy detainer of the Rent. 


Curia. The Reſervation ad ratam js not good, it being upon | 
a Leaſe at will, where the time of payment of the Rent ſhould 


be very certain; fo2 if the Tenant hold over a day he muſt pap 


the Rent of the next quarter. 
But Juſtice Dolben inclined, That it being uncertain how long 


the Tenant would continue in poſſeſſion he being only Tenant at 


will -this reſervation may be good. 
As to the other Dbjecktons it was held not to be matertal koꝛ 
the Plaintiff in his Replication to chew his Title, oꝛ what Eſtate 


he had in the Douſes "ou the Realons and Authoaties alledged 
at the Barr. 


And 
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and likewiſe the Court concurred in opinion with the Judges 
of the Common Pleas upon the place from whence the Uenne 
ſhould ariſe, which muſt be from Hampſtcad ; fo2 if it had been de 
vicineto Hampſtead, then there could be no Dbfection to it. 

But becauſe the reſervation was held to be void, the Judgment 


in the Common Pleas was reverſed in Michaelmas deere follow- 
ing. | 


Clover verſus Cope. 
Paſch. 3 Willielmi, Rot. 267. 


E Cobenant the Plaintiff declared, That the 8 of 
Hackney in the County of Middleſex was an antient Man- 
no}, whereof one Mefluage with the Appurtenances in Meer: ſtreer 
is Copyhold of Inheritance. 
' That there is a Cuſtom within the ſaid Mannoꝛ fot every Cuſto- 
mary Tenant thereof being ſeiſed in fee of any Copphold Lands 


on Tenements to demiſe the ſame fox 31 years moze 02 leſs with 


out Licence, &. 
Chat on the 31ſt day of December 19 Car. 2. Sir William 


Bolton being then Loꝛd of the laid — did grant the laid 
Meſſuage, &c. to George Hockenhall and Mary his CUife, and to 


the Þeirs of the laid George, who was thereupon admitted. 


That on the 20th dap of February, 1671. the (atd Hockenhall 
and his Mike by their Indenture did demiſe the lald Meſſuage to 
the Defendant fo2 21 years rendring Bent, in which Leaſe the 


Defendant covenanted to repair during the Term, 


That by Uirtue of the laid Oemile, the Oelendant entred and | 


was poſſeſſed, &c. 


That Mary Hockenhall died, aid afterwards, Viz. on the 2oth 
of January 1684. the ſaid George Hockenhall granted the Rever- 
ſion of the laid Meſſuage, &c. to his Son George Hockenhall 
the younger, and to his Deirs. 

That afterwards, viz. on the 14th of Auguſt, 1 Jac. 2. the 
ſaid George Hockenhall the Son was admitted Tenant, and the 
ſame dap lurrendzed the Pꝛemiles to the Platntiff Glover who was 


admitted, and now bzought this Aion againſt the Defendant for 
notrepairing of the premiſes. 


The 


28 
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murrer. 


The Defendant pleaded, that after the Leaſe made to him, and 

| before the Reverſion came to the Plaintiff, viz. July 24. Anno 

2.8 Car. 2. he the ſaid Defendant aſſigned the Meſſuage, &c. to 

Sarah Pikes, of which the Plaintiff had notice, by virtue whereof - 
the entred and was poſſeſſed, & hoc, &c. 


The Plaintiff — and the Delendant — in De⸗ 


The Cale upon the Pleadings is thottly thus : : 
A Copyholder in kee made a Leaſe of a MDeſſuage fo2 21 years; 


warranted by the Cuſtom, &c. the Leſſee covenanted to repair 


during the Term. 
' Afterwards the Leſſo2 granted the Reverſion to his Son who 


ſurtendꝛed to the Plaintiff, who bzought an Action of Covenant 
againſt the Leſſee fo2 not repairing, and whether the Action would 


lye 02 not was the pzincipal Queſtton. 
The doubt did ariſe upon the Tenure of the Meſluage, which 


was Copyhold ; fo2 if it had been a Freehold, the Action might 
have been well bzought by the Allignee of a Reverſion againſt a 


Leſſee fo? years after he had aſſigned the Term, notwithſtanding 
the Lefſo2 02 his Aſſigns had accepted the Rent from the Alügnee 
of the Leflee, and this upon the general wozds of the Statute of 


HFH. 8. which giveth the Grantees and Aſſignees of Reverſions of 32 H. 8. 
Lands, Tenements, and other Hereditaments the like advantage <P: 34. 
againſt Leſſees by entry for non-payment of Rent as the Leſſors or 


Grantors themſelves might have. 
Now whether Copyhold Lands may be comprehended in theſe 


general wozds was the chief Queſtion. 
Firſt, Jt was pzemiſed, that without the aid of the Statute a 


Guantee of a Reverſion might bzing an Action of Debt; fox ſo 5 x. 7. 19. 
was the Law befoze this Statute was made, and it was ground. 9 H. 6. 16, 


ed upon this Reaſon, That whereever a Man was entituled to a 


 Reverſion ſo that he had the Rent which is incident to it, 
and which is given by Law, there the Law did likewiſe create 


the Puvity on purpoſe to maintain an Action of Debt M the Kent. 
Then two Dueſtions were made, 


this Action at the Comm i Law. 


(19 Whether this Covenant runs with the Reverſion : fox if 
ſo, then the Plaintiff being a Gzantee of a Reverſion may bung 


N (20 If 


Hil 36 W & NM in BR. 1691, 


5 Rep. 16. 
..Cro, Car. 


137. 


2.) It not, then whether the Aſſignee of a Reverſion of a Co- 
pyhold is aided by the Statute of H. 8. 


as to the firſt point this Covenant extends to ſuppon the thing 
demiſed: fo2 tis to repair; tis appurtenant to it, and ſhall run 
with the Land, and will bind an Aſſignee of the Term, tho he is 
not obliged by the expzeſs Covenant ; foz tis parcel of the De- 


mile and Contract, and had an exiſtence at the time of the making 


of the Leaſe : and ſo is Spencer's Cale. 
In Debt fo2 Rent by an Aſſignee of a Reverſion againſt the 


Aſſignee of the Term, he pleaded, That the Lefſo2 did Covenant 
with him, That if he ſhould be diſturbed in the poſſeſſion, ct. that 


then he ſhould detain ſo much of the Rent as he ſhould be forced 


to pay, ec. And he alledged, That ſo much had been levied upon 

him fo2 Fines and Jfſues, which he withheld out of the Rent ; 
and upon a Demurrer it was held, That he ſhould have the benefit 
of this Covenant, fo2 it runs with the Land, and upon ſuch a 


Covenant the Aſſignee of the Term might have detained the 
Rent at the Common Law. 


The Objeaton, viz. That if this Covenant runs with the Land, 
then the Aſſignee and not the Lefſee muſt be chargeable, is of no 


manner of fo2ce, becauſe the Leſlee is bound by expꝛels Covenant 


to repair, and no Aſſignment of the Term, 02 acceptance of the 


rd. Care 
188, 580. 


2 Cro. 522. 


Rent by the Leſſoz can diſcharge him. | 
This is the expzeſs Reſolution in ſeveral Caſes; and ik it 

ſhould be objecned, that in thoſe Caſes the Actions were bꝛought 
by the Leſſors themſelves, and not by Grantees of the Reverſion, 
then the Judgment of the Court in Brett and Cumberland's Caſe, 
will be a virect Anſwer to that Dbjeaion, which was ſhoztly thus: 
The Lefſee having covenanted to repair aſſigned his Term, the 
Gzantee of the Reverſion in fee accepted the Rent of the Aſſignee, 
the Leſſee died, leaving the Defendant his Ercecutoz, and the ſaid 
Gzantee bzought an Action of Covenant againſt the Erecuto2 of 


the Leſſee fo2 not repairing after the Aſſignments both of the 


Reverſion and the Term; and it was held, that it would lye up- 
on the Statute, being a Covenant in fac, and running with the 
Land, and that no Aſſignment made by the firſt Leſſee could dil- 
charge his Erecutos ſo long as they had Aﬀets, 

"Tis true the Action could not be bzought againſt them by 
reaſon of any paivity of Contra, foz there was none; but 
it may be bzought upon the Covenant it ſelf, (o long as they had 
any of the Ten Eſtate in thelr hands. 2 

nd 


-  befoze admittance,yet it ſhall be compelled to be done accowding to 
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And therekoꝛze if the Plaintiſt in this Caſe ſhould not be entituled 
to this Action at the Common Law, yet he is aided bythe Statute 
notwithſtanding he comes to his Eſtate by Surrender, becauſe a 
Surrenderee is an Aſſignee within the Equity and meaning of the 
Statute in oꝛder to maintain either an Action of Debt 02 Code⸗ 

It has been formerly held that a Surrenderee of a Copyholder 
in Fee is not ſuch an Aſſignee as is intended by this Statute in 

oꝛder to take advantage of a Condition bzoken, becauſe he is in 
by the Cuſtom and not by Law, and cannot be pꝛivy to the Leaſe 
made by the Surrenvero2; and (o is Beale and Braſier's Caſe, 2 Cro. 30s. 

But this was a Judgment without Argument, and only by two Vel. 222. 
Judges, the reſt being abſent, ſo that tis not of that fozce as a 
Judgment given by the whole Court upon a ſolemn Debate. - 

It hath been held allo that Copihold Eſtates are not within the Cro. Car. 44. 
Statute De donis, cc. and pet they do entail thoſe Eſtates not: 
withſtanding that Judgment. 

Jt cannot be denied but that ſuch Eſtates were valuable in the 
Law long befoze the making of the Statute of H. 8. Foz Juſtice Lit. Sect. 77. 
Littleton tells us the opinion of two Chief Juſtices in the reign 
of Ed. 4. was, That if ſuch Tenants pay their Services and 
are turned out of the Land, they may have Actions of Treſpaſs Ke 76%. 
agatnſt him, nay they may peſcribe againſt the Lozd by reaſon that © 
they have fired and perdurable Eſtates. 

Mob this Statute was made fo2 a general remedy to give dai - 
ons ta recover Men's Right, and therefoze Copiholds muſt be 

included, becauſe they are not only valuable in the Law, but are 

a great part of the tenure of the Nation. 
And as thep have been valued bekoze, ſo likewiſe they have been F 
ſince the making of the Statute: to2if a Coppholder fo2 life makes Owen 72. —_— 
a Leaſe fo2 thꝛee years generally, having Licence to make it fo2 , Lt 
3 years, if he ſo long live: Mow tho the Licence is not purſued, e 

yet the Leflee map maintain an Ejeament. 

So where Leſſee fo2 years was Dominus pro tempore of a 1 Inſt. 59. b. 
Mannoz, who took a Surrender, and his Eſtate was determined 
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the Surrender. 


The ſeverance of the Inheritance of the Copphold from the 4 Repi24. b. 
VYanno2 will not deſtroy the tenure it ſelf, becauſe the Eſtate ' 


of the Copiholder is eſtabliſhed by Cuſtom 3 and therefoze 
MD 2 neither 


3 Hil 3% 4 W. & Mn B R. 191. 


neither the Lozd, oz any claiming under him can turn out fuch a a 
Tenant. | 


34 H. 8. Particular Statutes by which the Low may have any pꝛejudtce 

=Þ,+ as to Fines 02 Amerciaments do not bind Copyhold Tenants. 

= 7. As the Statute of H. 8. concerning Bankrupts did not extend 

hs to Coppholds, and therefore a Subſequent Law was made to in⸗ 
clude them. 

Neither did the Statute of Recuſancy ertend to ſuch Eſtates, 

Owen 37. And the reaſon given is, becauſe the Low map thereby receive an 
Injurp by the loſs of his Cuſtoms and Services. 

But general Laws made fo? the publick good, and where the 
Lows of Bannozs can have no pzejudice, are binding, and ſhall 
ectend to Copihold Lands, tho they are not named in ſuch Sta- 

tutes. | | 

As in Heydon s Cale, viz. a Religious poule granted a Copy- 
hold foz 2 Lives, & Anno 30 H. 8. demiſed the ſame to Heydon 
fo2 8o pears, the very next year a Statute was made, by which 
it was enacted, That if any Religious Houſe ſhall within ONE 
YEAR next befoze the firſt day of that Parliament o2 afterwards 
Leaſe o2 Gzant, &c. any Lands in which any Intereſt oz Eſtate 
fo2life 02 years was then in being, that ſuch Leaſe ſhould be vold. 

9 Rep. 104 Mob the Gzant of this Copphold fo2 2 lives in the year be- 
5 koze the Statute was made was adjudged an Intereſt, and within 


the general wozds of the Ar, and therekoze the Leaſe to Heydon 
was void. 


3 Rep. 7. 


22 fl. 8. 


: By the Statute of Limitations tis enacted, That a CUrit of 
8 Right ſhall not be maintained to any Lands, 4c. oz any farther 
Seiſin alledged in the Anceſtoz, than koz 60 years next bekoze the 
Teſte of ſuch CUrit, which wozds point only at an Intereſt at Com- 
| mon Law, and not by any Cuſtom, and yet Copphold Lands 
| have been adjudged to be within that Act. 
32 H. 8. So likewile by the Statute of Malntenance the buying any pꝛe⸗ 


tended Right or Title to any Mannors, Lands, or Tenements ig 
pꝛohibited, which woꝛds have been adjudged to extend to apzetend- 
ed Right to a Copyhold Eſtate, becauſe the Statute was made 
fo2 avoiding Maintenance in general, which deſign would be loſt 
if Copyholders Lands, which are a conſiderable part of the King- 
dom ſhould, be left out, 
Now to enfo2ce this Argument tis to be obſerved, that the two 
Statutes laſt mentioned were made in the ſame year, and by the 
”"—wm_ „ by which this Statute was made to enable 
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Gzantees of Reverſions of Mannors, Lands, Tehements, and 
other Hereditaments to take advantage againſt Leſſees; and if 
ſuch Conſirugions have been made upon the general wozds of theſe 


_ Statutes, what reaſon can be — why the like youp not be 
made in this Cale: 


E contra. Mz. Roe argued to the contraty, That the Authoy- 
ties cited fo? the Plaintiff are not applicable to the Cale in que- 


ſtion. 


And firſt as to thoſe cited out of the Pear books, they are Acti- 
ons of Debt for Rent, and are of a different nature from thoſe in 


Covenant which is a collateral thing, and a Chole in Action, and 
will not follow the Reverſion without the help of the Statute, 

So that if any thing ſuppozts this Action of Covenant it muſt 

be the Statute, but tis not within the general wozds, oz within 


the meaning of that Law. 


Nothing of Copybold can be intended to call under the general 


woꝛds, viz. Mannors, Lands, Tenements, and other Heredita- 


ments; fo? luch are only known at the Common Law, and there- 


koze can have no reference to Copphold Lands which are created 


miſſioners of Bankrupts to ſell their Lands, &c. it hath been held Cro. Car. 24. 


by Cuſtom, and are only Eſtates at the will of the Lo. 
This has been held to be the ſenſe and meaning' of thoſe very 


words in ſeveral Statutes of Jointures, Uſes, and Partition. 
So likewiſe upon the Statute of 11 H. 7. which makes the alte- | 


nation of the CUife void of any Eſtate which ſhe hath in Dower . 


fo2 like, 02 in Tail jointly with her Husband, 8c. in any Man- 


It he. 7. 


ap. 20, 


nors, Lands, Tenements, or other Hereditaments; the Altenatt: 1 Sid. 41. 


on of a Copihold Eſtate, which ſhe had in tail jointly with her 
Dusband was adjudged good, and not within that Statute, 


- Upon the Statute of 13 Eliz. cap. 7. which empowers the Tom: 1 Leon 98. 


they could not ſell Copyholds, if that Law had not given them 


power by erp2eſs wozds, viz. to ſell as well copy as free Land. 
So are ſeveral Acts of Parliament which are made to give fo2- 


keitures of Lands, Tenements, or other Hereditaments, &c. which 
wozds do not extend to Coppholds, but only to Jnheritances at 


Common Law. 

And the reaſon is becauſe Copyhold Lands at the time of mak- 
ing this and other Acts, and long after were in no eſteem of the 
Law, fo2 the Tenants of thoſe Lands held them in Uillenage, 
02 at beſt were but Tenants at will, and ſo not within the poviſt- 
on 02 care of As 1 Parliament. 


And | 


86 
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And even at this day their Eſtates are held only at the will of 
the Low accozding to the Cuſtom of the Mannoz: and in many 
reſpects this Tenant hath a dependance upon the Low; fo! he can 
neither alien oꝛ leaſe his Copyhold without licence; and therekoze 
when either is done, tis as well the ad of the Lozd as of the 

Another reaſon offered why this action would not lie was, be. 
cauſe the Lefſee had not attorned to him in the Reverſion, accoꝛding 
to the opinion of my Ld. Hobert in Swinnerton's Caſe, where a 
Copyholder made a leaſe fo2 years rendzing Rent, and then he 
ſutrendzed the Reverſion to the Defendant, who was admitted, 
and in a Replevin he avowed fo Rent-arrear, which (it was ſaid) 
he could not do, oz enter fo2 a Condition bzoken, without the at⸗ 
toꝛnment of the Leſſee to him. NN . 

But this was not much inſiſted on becauſe the Law ſeems to 
be otherwiſe ; fo2 the Eſtate of a Copyholder doth not paſs by any 
Gꝛant of the Reverſion at the Common Law, to which an Attozn- 


ment is neceſſary but by Surrender and admittance, 


Curia. A Cyppholder hath an Inheritance, tho he hath it in the 
Poſt, and his Eſtate is now fired and eſtabliſhed by the Cuſtom, 
and therefoze tis reaſon to conſtrue him to be within the equity of 
this Statute, and the rather becauſe of late he has been held to be 
within the Stature De donis,&c. and (0 without farther argument 
judgment was given foz the Plaintiff. 


Walwin verſus Smith. 


Trin. 3 Willielmi, Rot. 361. 


A Queſtion was moved, TAhether a Diſcontinuance in an in 


keriour Court is helped after Judgment by the Statute of 
Jeotailes, and the Court was of opinion that diſcontinuance of 
Pꝛoceſs 02 in pleading was helped by the Statute, but where the 
Cauſe is diſcontinued and out of Court, as in the beginning of 
this Reign fo2 not holding Hillary Term, all Cauſes were then 
diſcontinued, which couldnot be aided by any Statute of Jeofailes, 
without a particular ac of Parliament fo2 reviving thoſe Cauſes 
and Pꝛocels. | | 


Jn Beecher's Caſe after a Uerdict fo2 the Plaintiff, there being 


2070. 211 {ome doubt whether the Uiſne was good oz not, and the Plain- 


tik 


n 


: Hill. 3 & 4 W. & M. inB.R. 1691. 


87 
tiff intending to bing a new action got leave to diſcontinue in 
which Caſe the Judgment ſhould have been entred, Quod * que- Nota, So 
rens nil capiat per breve ſuum ſed fit in miſericordia pro falſo cla- #s tbe Entry 
more ſuo & præd' defendens eat inde fine die. 5 a by a Ver- 
But inſtead of ſuch an Entry it was, That The [Plaintiff b bet wpow | 
Attomey, Venit hie in Curia 22 ſe in Curia 11 ulterius "oy NF f 
proſequi; [0 Judgment was giden that the Delendant eat inde Neal, 
ine die, which amounts to a Retraxit, and is a Barr to the ſame ce» 'tis in 
action fo ever, ſo long as that Judgment ſtands in foꝛce. mia quia non 
Whereupon a Writ of Erto? was byonght, and it wad ſhewed proſecutus eſt 
that there was a Diſcontinnance, foz the Uervic was 2 Jacobi, Deve ſuum. 
and the Judgment was 4 Jacobi; ard flo continuance from one TER 
time to the other, which might have been aided by the Statute of 
Jeofailes if the Judgment had been given upon the Gerdig; but it 
was upon the Retraxit which is not within the Statute, and foz this 
reaſon that Judgment was reverſed. 
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tions taken were, | | 


Ss 
Termino Paſche. 
Anno 4 Gulielmi & Mariz Regis & Reginz 

in Banco Regis, 1692. 


* 


Adams verſus Tapling. 


N Covenant the Beaches aſſigned were, That the Houſes 
were not in repair, that the locks were taken away, and that 
the Wedges were bzoken down, and the Ditches unſcoured. 

The Dekendant pleades an agreement made between the 
Plaintiff and him, that he ſhould employ a TWozkman thꝛee oz 


kour days in and about the repairing of the Houſe which ſhould be 


4 ſufficient ſatisfaction, and that be had employed a Tlozkman, 
c. 80 | 


Upon this Plea they were at Jſlue, and there was a Uerdic fo2 


the Defendant. 
And now it was moved in arreſt of Judgment, and the Excep⸗ 


þ 
j 


1. There an accord and ſatisfaction is pleaded, it muſt be 
real; but in this caſe it was no moze than the Defendant was 
obliged to do, 3 


21. There are ſeveral Bzeaches aſſigned, and the Defendant 
has only anſwered to the Repairs of the Houſe, and ſo tis a dil- 


continuance in pleading, which is not aided by a Uerdi. 


3. The Satisfagion is uncertain, viz. to employ a Ban to 
wozk the 02 four days; and fo2 theſe Realons Judgment was 


ſtayed, 


Curia. 
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Paſch. 4 W. &M. in B.R. 16 * 


Curia. In Covenant where the Damages are uncertafn, and 


to be recovered, as in this Caſe, a leſſer thing may be done in (a- 
faction, and there accod and ſatiskadion is a good Plea. a1 
But in an Action of Debt upon a Bond where the Sum to be 


paid is certain, there a leſſer Sum cannot be paid in ſatisfaction 
of a greater. 333 


Bridges verſus Saer. 


Reſpaſs fo2 pounding of his Sheep, the Defendant juſtified 
the taking and pounding fo2 Oamage-feſant, 

The Plaintiff in his Replication pꝛeſcribed, to have a Common 
fo2 Sheep, and the pꝛelcription being traverſed, the Jury kound 
that the Plaintiff had Common fo2 Sheep, and alſo for Cowes. 

An Objection was made that this Uerdia did not maintain this 


peſcription, becauſe it was larger than it was pleaded; but it 


was adjudged fo? the Plaintiff. | 
Carter verſus. Horner. 


N Action on the Caſe was bzought on a Mager, wherein the 

” Plaintiff declared, That there was a Diſcourſe between 
him and the Dekendant concerning a Meſſuage in Cookham, where⸗ 
of Edward Darling was ſeiſed in fee, and likewile concerning a 
CUill which the Defendant affirmed to be publiſhed by the ſaid 
Edward Darling, by which he deviſed his Eſtate (having a Aike 
and four Childzen) in theſe wozds, viz. All and ſingular the reſt, 
reſidue and remainder of my ESTATE, of what kind, nature, 02 


quality ſoever, whether Freeehold oz Copihold, which J in- 


tend to (ſurrender to the uſe of my Kill, Leaſes, Goods, ]Ilate, 
Debts and Chattels, I give and deviſe to Elizabeth Darling my 
Wife, and to George, Edward, Elizabeth, and Mary Darling, in 


ſuch manner and kozm as hereinafter is mentioned; that is to 


ſay, one third part to my like, the other two thirds to my laid 
Childzen, equally to be divided ſhare and ſhare alike. 


The Teftato2 farther deviſed, That the Share ok George ſhould 


be kept entire till he was of full age, And if any happen to die 


before 21, then to the Survivor and equally to be divided. _ 
Edward died, Elizabeth ſurvived, and George died befoze 21. 


N The 


Paſch. 4 W. & M. in B. R. 1692. | 


The Queſtion was, TUhether Elizabeth the Mother had an 
Eſtate fo} life oz in fee by vertue of this (Uill. | 
It was ſaid ſhe had an Eſtate in Fee upon this difference, viz. 
Tf the Teſtatoz had been entituled to Lands in fee, and likewiſe 
to moztgaged Lands not foztfeited, and had deviſed his Lands in 
fee to his Bzother, and all the reſt of his Leaſes moztgaged and 
Cro, Car. Eſtates, Debts and Duties, &c. ot which he was poſſeſſed, &c. 
1101 Abr. there the woꝛd Eſtate being put amongſt Chattles ſhall only carry 
834  anCſtatefo2 life, andthe rather becauſe of the word poſſeſſed. 
But where the woꝛd Eſtate ſtands by it elf, and is not mingled 
amongſt perſonal things: as foz inſtance, where a Man being ſeiz⸗ 
ed in fee veviſcd his whole Eſtate, there the wozd Eſtate extends 
Stiles 281. to the land, and the Deviſee ſhall take it in fee; fog tis a woꝛd 
1 Mod. 100. tyhich compꝛehends not only the Land it ſelf, but all the Intereſt 
the Teſtato? had in it. . Th 
E contra. The wozd Eſtate ſigniſies the Land, and not the In- 
tereſt which the Teſtatoz had in it; and being in a Till, that wow 
muſt be conſtrued accoꝛding to the Common and known accepta- 
tion of it, whith impozts the Land its ſelf, and not the Eſtate 
which be had in the Land, and therefoze an Eſtate fo? life only 
„ 1 > 5 
The wozds which follow, viz. of what nature, kind, or quali- 
ty ſoever are a farther deſcription of the thing deviſed, which is 
the Land, and of what tenure it may be, ſo that the Teſtatoz hath 
not left it to the general Conſtruaion that ſhall paſs by the woꝛd 


—_— 


—_— 


Eſtate alone. | | 


3 Leon. Thus it is in a Gꝛant: as, if a Leaſe is made to A. remain⸗ 
plit. 8. yer to B. in Tail, remainder to the right Þeirs of B. who bar: 
gains and ſells all his Eſtate to D. nothing paſſes to him but dur: 
ing the life of the Sꝛantoz, whilſt the Eſtate tail is in being. 
'Tis true, by a Deviſe of the whole Eſtate, it hath been held 
that a Fee did paſs, but it was upon a different reaſon from the 

Caſe at Barr, fo2 it was deviſed, paying Debts and Legacies, 


and it happened that the perſonal Eſtate was not ſufficient to vo 
either. Adjournatur. VV 
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ar- 
ic. ſl. 


A De- 


Burton verſus Woodward. 


Emorand. quod die vene- 
M ris prox. poſt craſtinum 
ſanctæ Trinitatis iſto eodem 
Termino coram Dno. Rege & 
Domina Regina apud Weſtm. 


25 venit Thomas Burton per Willi- 


ment. 


elmum Blencow & Attorn ſu- 
um & protulit hic in Curia dict. 


Dni. Regis & Dominæ Reginæ 
tunc ibidem quandam billam 


ſuam verſus Robertum Wood. 
ward Clericum in Cuſtod' mar, 
& c. de placito tranſgr. & ejec- 
tion firme & ſunt pleg. de 


proſ. ſcilicet Johannes Doe & 


Wars 
Mic. It. 


Richardus Roe quz quidem 
billa ſequitur in hæc verba. 
Thomas Burton queritur 
de Roberto Woodward Clerico 
in Cuſtodia Marr. mareſc. Do- 
mini Regis & Dominæ Regi- 
næ coram ipſis Rege & Re- 


gina exiſten pro eo videlicet 


quod cum quidam Edmundus 
Budd Clericus decimo die mar- 


tii Anno Regni Domini & Do- 


minæ Willielmi & Mariæ nunc 
Regis & Reginæ Angl. &c. 


tertio apud Burton Daſſet in 


ſiſſet & ad firmam vendidiſſet 


Com. præd. dimiſiſſet conceſ- 
præfat. Thomæ unum meſſua- 
gium cum pertin. ſcituat. jacen. 
&exiſten in BurtonDaſſet pred. 
in Com. præd. habend. & tenend. 
meſſuagium pred. cum pertin. 
præfat Thomæ & aſſign ſuis a 
feſto Sancti Mich Archangel 


8 


* 330, $3. 
K "4 ol £44,.4 £ 4 . b + U 
; ION FAN a Bade,” 
4 \£ * £8 £5" a * 2 884 ” * J . 
4 18 e * 1 5 OF 74 144. 1 
13 * e | RB” 7 . "$ 
' a : ev, EY wr 
: 4 «+4 1 


- 
4 
5 . 5 ** 
4 


runc ult. præterit. uſq: finem 
& Terminum quinque Anno- 
rum extunc prox. ſequen' & 


plenar. complend. & finiend' 


virtute cujus quidem dimiſſio- 
nis idem Thomas in tenementa 


præd. cum pertinen. intravit & 


fuit inde poſſeſſionat. quouſq; 
præd. Robertus poſtea ſcilicet 
codem decimo die Martii An- 
no tertio ſupradicto apud Bur- 
ton Daſſet præd. in Com. pred. 
vi & armis &c. in meſfuagium 
pred. cum pertin. in & ſuper 
poſſeſſion. ipſius Thomæ inde 
intravit & ipſum Thomam a 


firma ſua prædicta termino 


ſuo prædicto inde nondum 


finito ejecit expulit & amo- 
vit ipſumque I homam tic inde 
eject. expulſ. & amor. a poſſeſſi- 


one ſua inde extratenuit & ad- 
huc extratenet Et alia enormia 


ei adtunc & ibidem intulit con- 


tra pacem dict. Domini Regis 


& Dominæ Reginæ nunc ad 


dampnum ipſius Thomæ de- 
cem librar. Et inde producit 
ſectam, &c. Tr 


Et præd. Robertus per Caro- Net guil- 
lum Ballet Attorn. ſuum ven. ty plead- 


& defend. vim & injur. quando ed. 


& c. & dicit quod ipſe non eſt 
inde culpabilis Et de hoc pon. 


ſe ſuper patriam & præd. Tho- 


mas inde ſimiliter &c. Ideo 
ven. inde Jur. coram Domi- 
NY no 
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no Rege & Domina Regina 
apud Weſtm.die Mercurii prox. 


poſt tres ſeptimanas Sanz 


Trinitatis. Et qui nec &c. Ad 
recogn. &c. quia tam &c. idem 
dies dat. ett partibus præ- 


dict. ibidem &c. poſtea con- 


tinuat. inde proceſſus inter 


partes pred. de placito præd. 


per Jur. poſit. inter eas in re- 
ſpectum coram Domino Rege 
& Dna. Regina apud Weſtm. 


uſq; diem veneris prox. poſt 


tres ſeptimanas Sancti Micha- 
clis ex tunc prox. ſequen' niſi 


Juſtic. Domini Regis & Do- 
minæ Reginæ ad Aſſiſas in 
Com. præd. capiend. aſſign 


prius die Lunæ decimo die 


Auguſti apud Warr. in Com. 
præd. pet formam ſtatuti &c. 


ven. pro defectu Jur. &c. ad 
quem diem, coram Domino 


Rege & Domina Regina apud 
Weſtm. venit præd. Thomas 


per Attorn. ſuum pred. & præ 
fat. Juſtic ad Aſſiſas coram qui- 
bus & c. miſ. hic record ſuum co- 
ram eis habit. in hæc verba Po. 


ſtea die & loco infracontent. co- 


ram Johanne Powell Mil. uno 


juſtic Dni. Regis & Dominæ 
Reginæ de Banco & Georgio 


Dodſon Armig' eidem Johanni 
Powell & Nicholao Letchmere 
Mil uno Baron. Scaccarii Dom' 
Reg & Dom. Reginæ juſticiariis 


iplorum Dni. Regis & Domi- 
nx Reginz ad Aſliſas in Com. 


Warr capiend. aſſign. per for- 
mam ſtatuti &c hac vice aſſo- 


ciat. præſentia præd. Nich. 


Letchmere non expect 


Regis & Dnæ. Reginæ de ſi non 
omnes & c. venerunt tam infra 


nominat. Tho. Burton quam 4 1 
infraſcript. Robertus Wood- | 


ward per Attorn. ſuos infra- 


content. & zur. jurat. unde infra 


fit mentio exact. quidam eorum 
videlicet Georgius Warner 
Henr. Norton Job Everton Ro- 
bertus Dodington Joſephus 
Sherſton Thomas Coles Guili- 
elmus Chaplin Tho. Thomp- -* 
ſon Georgius Cotterell Tho- 

mas Gardiner & Elias Wellis 
ven. & in Juram. ill. jurat. exi. 

ſtunt & quia reſid. Jur. ejuſdem 
Jur. non comperuer. Ideo al. 


de circumſtan. per Vicecomi Tales. 


tem Com. præd. ad hoc elect. 
ad requiſition. præd. Thomæ 
Burton ac per mandat. Juſtic. 
præd. de novo appaintur. cujus 
nomen panello infraſcript affi. 
latur ſecundum formam ſtatut. 


in hujuſmodi caſu edit. & pro- 


viſ. qui quidem Jur. ſic de novo 


appoſit. videlicet Robertus 


Onely exact. ſimil' ven. qui 
ad veritatem de infracontent. 
ſimul cum al. jur. præd. prius 
impanellat. & jurat. dicend. 
electi triat. & jurat. dicunt ſu- 
per ſacrament. ſuum quod Rec- 
roꝛia de Burton Daſſet in Com. 
Warr'infraſcript. eſt & a tempo- 
re incujus contrar memoria ho- 
minum non exiſtit fuit impro- 
priat. quodq: Vicaria Eccleſia 
de Burton Daſſet præd. a toto 
tempore ſupradicto fuit & eſt 
x Eccleſ- 


at. vir · Si non 
tute brevis eorundem Domini omnes. 
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Eccleſiaſticum beneficium & 
dotata, quodq; meſſuagium cum 

rtin infracontent' eſt & in- 
fraſcript' decimo die Martii 
Anno tertio infraſcript' necnon 
a toto tempore ſupradicto fuit 
pertinen ad vicariam præd. & 
parcell. poſſeſſion ejuidem vi- 
cariæ unde eadem vicaria ut 
preſertur dotar' eſt & gaviſum 
fore debet per Vicarios Vicariæ 
præd. pro tempore exiſten. 
quodq; decimo quarto die Fe- 
bruarii Anno Regni dict. Dni 
Regis & Dnæ. Reginæ nunc 
primo quidam Chamberlain 
Hamerſley Clericus fuit vicari. 
us vicariæ præd. ac vicarius 
ejuſdem vicariæ continuavit & 
eandem vicariam habuit uſque 
deprivationem ſuam pro cauſa 


inferius ſpecificat videlicet 


quouſque vicaria præd. vacua 
devenit virtute cujuſdam ſta- 
tuti in Parliamento dict Dni. 


Regis & Dnæ. Reginæ nunc 


apud Weſtm. in Com. Middle- 
ſex Anno Regni eorundem 
Dni. Regis & Dnæ. Reginæ 


nunc primo tent' de abroga- 


tion Sacramentorum Primatiæ 
& Ligcantiz Angl. The Daths 
of Supzemacp and Allegiance, 
& de appunctuand' alia ſacra- 
menta edit. & proviſ. quodq; 
præd. Chamberlain Hamer: 


flep præd. decimo quarto die 


Februarii tunc primo ſupta- 
dicto & continue poſtea uſq; 
deprivation' ſuam 2 fuir 
ſeiſit. de præd. meſſuagio cum 
pertin in Dominico ſuo ut de 


feodo in jure vicariæ ſug præd. 


quouſq; præd. Chamberlaine 
Vametſley poſt editionem ſta- 
tuti præd. & ante primum di- 
em Auguſti Anno Dni. 1689. 
in ſtatuto præd. mentionat. ſeu 


eodem primo die Auguſti ſeu 


unquam poſtea hucu.4yz non 
præſtitit ſacramenta Anglice 
did not take the Oaths, 3 
ſtatut. illud appunctuat fore 
præſtand. per quod prad' 
Chamberlaine Pamerſley vi- 
gore ſtatuti præd. de vicaria 
præd. ipſo facto deprivar' fuit 


& vicaria illa vacua in lege de- 
venit quodq; infraſcript. Ed- 


mundus Budd Clericus ad- 
tunc exiſten. presbiter ſecun- 
dum leges & ſtatut' hujus Reg 


ni Angliæ debite ordinar' poit 
finem ſex menſium ſecundum 
computation' viginti & octo 


dierum pro quolibet menſe 


computat. poſt præd primum 


diem Auguſti prox ſequen & 


ante finem ſex menſium ſecun- 


dum Computation Calendar 


computat' Anglice Calendar 


Mouths poſt eundem primum 
diem Auguſti prox. ſequen. 


ſcilicet 29 die Januarii Anno 


primo ſupradicto ad vicariam 


præd. præſentat' inſtitur' & in- 


duct. fuit & omnia quæ per le- 
ges & ſtatut hujus RegniAngl. 
requiſit. vel neceſſar fuer ad 
ipſum perfectum incumben' 
ictæ vicariæ faciend' (ſi præ- 
dicta vicaria prædicto tempore 
preſentation' inſtitution' & in- 
duCtion' præd' vacua fuerit) 
debita 
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Pach 4 W. & M. 


in B. R. 1692 


er 


debita juris forma fecit & per- 


implevit qui quidem Edmun- 
dus Budd poſtea ſcilicet eodem 
viceſimo nono die Januarii in 


meſſuagium præd. cum pertin. 


infraſcript termino quinq; An- 


intravit & fuit inde ſeiſit prout 
lex poſtulat. Et fic inde ſeiſit 
exiſten præd Edmundus præd. 
decimo die Martii Anno ter- 
tio ſupradicto dimiſit præd. 


Ihomæ Burton Meſſuag. præd. 


cum pertin' habend & occu- 
pand' meſſuagium præd. cum 
pertinen' præd' Thomæ & Aſ- 
lign' ſuis ab infraſcript. feſto 
Sancti Michaelis Archangeli 
tunc ult” præterit. pro & duran 


norum extunc prox ſequen 


pertin' intravit & fuit inde poſ- 


plenar complend. & finiend' 
quodq; idem Thomas Burton 
poſtea ſcilicet eodem decimo 
die Martii Anno tertio ſupra- 
dicto in meſſuagium præd cum 


ſeſſionat prout lex poſtulat 
quouſq; præd. Robertus Wood- 


ward eodem decimo die Martii 


Anno tertio ſupradicto vi & 
armis in meſſuagium præd. cum 
pertin' ſuper poſſeſſion præd 


Thomæ Burton intravit & ip- 


ſum a firma ſua infraſpecifi- 


cat ejecit prout idem Thomas 


Burton interius verſus eum 
queritur Sed utrum ſuper to- 
ta materia præd. ſuperius in 


forma prædicta compert. vica- 


ria prædicta tempore preſenta» 


tion' inſtitution & induction 


wr we 


præd. vacua fuit necne Jur' 


penitus ignorant & inde petunt 


adviſament' & conſideration' 

Juſtic' & Curiæ hic Et ſi ſuper 
teta materia præd per Jur præd 
in forma pred. compert videbi- 


tur eiſdJuſtic* & Cur hic quod 


vicaria prædicta præd. tempore 
preſentation' inſtitution & in- 
duction' præd' vacua fuit tunc 
idem Jur ſuper ſacrament ſuum 
przd.dicunt quod præd. Rober- 
tus Woodward eſt culpabilis de 
ttanſgr. & ejection. pred. prout 
præd. Thomas Burton interius 
verſus eum queritur & aſſidunt 
dampna ipſius Thomz occaſio- 


ne tranſgr & ejection. præd. 
ultra miſ. & cuſtagia ſua per 
ipſum circa ſectam ſuam in hac 


parte appoſit. ad duodecim de- 
nar & pro miſ. & cuſtag. ill. ad 


materia præd. per Jur. præd. in 


forma præd compert' videbitur 


eiſd. Juſticꝰ & Cur hic quod 
vicaria prxd. tempore præſen- 
tation inſtitution & inducti. 
on' præd. non vacua fuit tunc 


1idemJur.ſuper ſacrament ſuum 


ad 53s. & 4 d. & ſt ſuper tota 


red. dicunt quod præd. Ro- 


rtus Woodward non eſt cul- 
pabilis de tranſgr. & ejection. 
præd prout præd. Robertus in- 


terius pro ſe placitando inde 


allegavit Et quia &c. 


Burton 
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Burton verſus Woodward. 


Us a ſpecial Uervic in Ejeament the Caſe was thus: 

The Utcarſdge of Burton Daſſet was a Uſcaridge endowed, 
to which the Meſſuage now in queſtion did belong. | | 

That on the 14th dap of February, 1 Willielmi, one Chamberlain 
Hamerſly was Cicar thereof, who was depꝛwed fo2 not taking of 
the Daths by a Statute made nn of the King and Queen. 

That the Leſſoz of the Plaintiff after ſir Lunary Months to 
be computed from the fiſt day of Auguſt, & c. was pꝛeſented, inſti⸗ 
tuted and induced to the laid Uicaridge ; but whether it was void 
02 not at the time of ſuch preſentation, was the Queſtion. 

And this depended upon the Conſtruction of a Paragraph of the 
Statute made fo2 abzogating of the Daths, and taking of new 
ones. e „ 

And be it enacted, &c. That if any Archbiſhop oz Biſhop 02 
any other perſon now having any Eccleſiaſtical Dignity, Bene- 
fice 02 ÞP2omoffon ſhall neglec oꝛ refuſe to take the Paths &c. in 
ſuch manner as is therein direced betoze the firſt day of Auguſt 
1689. every ſuch Perſon and Perſons ſo neglecing 02 refuſing 
ſhall be, and is, and are hereby declared and adjudged to be ſuſpend- 
ed from the Execution of his oz their Office, by the ſpace of ſix 
Months to be accounted from the ſaid firſt day of Auguſt, ann 
if the (aid Perſon, &c. (6 having negleaed oz refuſed (all nor 
within the ſatd ſix Months take the Daths in ſuch manner, Court, 

02 Place, as they ought to have taken the ſame befoze the ſald 

iſt of Auguſt, then he, &c. ſhall be ipſo facto depzibed, &c. 

Now if the ſix Months appointed by this Ax ſhall be account: 
ed Calendar Months, then the Plaintiff hath no title, becauſe the 
Church was all that time full of Hamerſley. 1 
It was argued ko; the Plaintiff that thoſe ſhall be accounted 
Lunary Months; fot in all Statutes where the word Month fs uf- 
ed the legal Computation ſhall be 28 days. 8 
As where an Inkozmation was bzought fo2 uſing of an unlawkul 2 Roll, Abr. 
Game 7 Months upon the Statute of 33 H. 8. it hath been held 521. 

That theſe Months ſhall be accounted by 28 days to each Dyer 21% 
So upon the Statute of Earollments, by which tis enaced, C5. bi, 
That no Freehold 02 Inheritance ſhall paſs but by Deed in wit. 8. © 
ing, and enrolled within fix Months alter the date thereof, there - lug. 

it hall be allo accounted 28 days, 5 

In 
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2 Cro. 167. 


E contra. 


Jn like manner where a Leet is to be held within a Month 
_ Eaſter and Michaelmas, that Month (hall be likewiſe account- 
It was argued on the other ſide, that Months generally ſpeak- 
ing ſhall be accounted in the legal Conſtrugion 28 days; but 


where an Ac of Parliament doth relate to Laymen, it ſhall be 


conſtrued accozding to the uſual account ' amongſt them, viz. 


And where it relates to Eccleſiaffical Perſons, as in this Caſe, 
it ſhall be accowding to their computation. yo 
'Tis true the fozmer of theſe Caſes uſually happens, becauſe 
there are moze Lapmen than Churchmen, and fo2 this reaſon 


and upon this diſtinaſon the Authonties cited on the other ſide 


are Law. . ES 
* Now here is an Ac ok Parliament relating only to Eccleſi- 
aſtical Perſons, by which Aa a certain and determinate time is li- 


mited fo2 a thing to be done, the neglect whereof being penal, 


2 Cro. 166, 
Yel. 100. id. 
6 Rep. 62. 
Hob. 179. 
Lit. Rep. 19. 
2 Init. 3 20. 


13 H. 4. 

cap 7. 

Dyer 142. 
_ 218, 

Sid. 186. 

Cro, E liz, 


227. 835. 


10 5 be accounted accozding to their Months, and not by 
As 0 inſtance in the caſe of a Laps upon a Quare impedit, 
the ſix months ſhall be accounted accozding to the Kalendar; ſo 
upon the Statute 2 & 3 Ed. 6. cap. 13. which gives a Conſultg- 
tion if the Suggeſtion is not pꝛoved by two TUitneſſes within ſix 
Months next after the Pꝛohibition granted, and it was never ad- 
fudged otherwiſe when the thing related to Eccleſtaſtical Perſons, 
and very often where it doth not concern them, as upon the 
Statute of H. 4. fo2 ſuppꝛeſſing Riots, which gives the Juſtices 
authozity to enquire of Riots within a Month after the Offenders 
are departed, &c. which ſhall be conſtrued acco2ding to the Alma: 
nack Months, and not by 28 days, 5 
The very penning of this ad map be a good Inducement to ſhew 
that the Makers thereof were of this opinion; fo2 there is a time 
given to all Eccleſiaſtical Perſons to come in and take the Daths, 
viz. befoze 1 Auguſti, otherwife to be ſulpended: this is not (a 
much a Puniſhment as an admonition that they map keep their 


Dignities by a farther compliance with the law; then a day is 


given which is a day of O2ace and Favour, to which a penalty 


is annexed in caſe of not complying, ſo that they hall have the 
longeſt day to conkozm to this Law, and therefoze the Conftrugi- 
on of theſe words ſhall be accozding to the lubjea-matter, as ik 
Jam to pay Monp on the firſt day of Michaelmas Term, it ſhall 
| 1 ; - Ve 


* 


Pach 4W. &M. in BR. 1692, 97 


be 50.0 the firſt day in full Term, and not on the Eſſoign-day 


which in legal Confrucion is the firſt day of the Term. Ad- 
Jornarur. 


Knight verſus Symms. 


Jeament fo? five Cloſes called Furlong containing 10 Acres of 
Arable and Paſture, to have and to hold the afozeſatd Cloſes 
of Land, &c. Upon not guilty pleaded the Plaintiff had a Uer: 
dict, and it was moved in arreſt of Judgment, fo2 that he ought 
to demand ſo many Acres certain of Arable and ſo many of Pa- 
lure, and upon this very Exception a Judgment in Ejectment was 
reverſed upon a Tlrit of Erro2 bꝛought in this Court, viz. 
The Plaintiff declared of a Peſſuage and 40 Acres of Land Cro. Car. 
Meadow and Paſture thereunto belonging, and did not diſtinguiſh 573. 
how much of each. 
Savell's Caſe is expreſs, that an Ejectment will not lie of a 11 Rep. 55. 
Cloſe, but it muſt be of a certain number of Acres, and the na: 
ture of the Land muſt be particularip expꝛeſled. 
It has been held that tho an Ejeckment would not lye de uno 
clauſo generally, becauſe the Sheriff cannot tell of what to delt- 
ver poſleſſion, pet where a name is given to che Cloſe without 
ſetting out the number of Acres, tis well enough ; and this was 
the Caſe of Jones and Howell in Cro. Eliz. 235. 
But in the lame Book, and but two years afterwards it was 
ruled that it would not lie of a third part of a Cloſe, tho a name Co. Eliz. 
was given to it, and the reaſon there given was, becauſe an 338. 
Ejeament is in nature of a Præcipe, which muſt contain a cer- 
tain number of Acres. 
But that which comes nearer to the caſe now in Queſtion is, 
That of Weeks and Sparrow, which was an Ejeament of two? N 435: 
Cloſes called Gulwel containing 3 Acres of Land, and did not 
ſhew what each Cloſe contained, which was held good becauſe the 
quality of the Land was mentioned: But Juſtice Houghton was 
of another opinion in that Cale, which ſeems to be very reaſona- 
ble; fo2 if an Ejectment will not lye de uno Clauſo, becauſe of 
the incertainty 3 the addition of theſe wozds which follow, viz. con- 
taining 3 Acres of Land, doth not make it moe certain, 
An Ejectment de caſtro villa & terris in Kilborough ſeems to be 
certain enough to deſcribe the thing demanded, fn ozder to reco- Yel. 118. 
ver the poſſeſſion, but it was * to be too general, and upon Stiles 202. 


which 


Paſch. 4 W. & M. in B. R. 1692. 


Sid. 295. 


which no haberi facias could be awarded, and therefore in- 


- ſufficient. 


Seri. Tremaine contra: Jf there is ſuch a certainty of which 
the Sheriff may deliver poſſeſſion, tis well enough. = 

Jn Savel's Caſe there was neither the quantity oꝛ quality of the 
Land deſcribed ; but here is both: That was an Ejeament of a 
Meſſuage and a Cloſe called Dovecote Cloſe OW 3 LT 
but doth not ſay whether Land, Beadow, 02 Paſture, = 

This Aion is in nature of a Treſpaſs, and therefoze « wil [ye 
de uno pomario, 02 de una domo 3 but tis not doubted but it will 
lye de uno meſſuagio ſive tenemento, with this addition, viz. vocat 


the Black Swan. 


Curia. All the certainty in this Caſe is the addition of the 
name called the Long * without thoſe words the other are 
very uncertain. 


Now Names of places are neither neceſſary 02 material in giv- 


ing poſſeſſion, becauſe they often change with the Pꝛopzietozs, 


and the Sheriff muſt have ſufficient notice out of the Recozd it ſelf 


to give poſſeſſion. 


Cis a doubt whether an Ejectment will pe of a Cloſe, giving it 
a name, without adding the number oz quality of Acres; fo? if an 
Aſſize ſhoutd be bzought de uno clauſo vocat Black- acre, tis not 


good. 


But here tis very uncertain, fo2 the Plaintiff did not ſhem how 


many Acres of each in Paſture and Meadow, and then to ſap 


habendum clauſa terræ is pet moze uncertain ; fo2 tho the woꝛd 
terra in legal acceptation compꝛehends Arable Land, vet it doth not 


relate to Paſture, ſo nothing is ſaid of that, and koz thoſe uncer- 


tainties the Judgment was reverſed after two Motiongs in Tri- 


nity Term following, 


Loder 
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Loder verſus Snowden. 


Ta 


Nan Appeal of Murder the TUrit was returnable a die Paſchæ 
in quindecim dies, but there being a detec of Plecges, and 
that being returned by the Sheriff, the Appellant came into 


Court, and by his Council pꝛaped that he might find Dure- 
ties, &c. 


Quarto die poſt the appellant appeared per Attornatum, and 
then the Dekendant was arraigned. 

Seietrj. Pemberton took Exceptions to the Declaration, and 
pꝛayed that the Defendant might be diſcharged, becauſe the Ap⸗ 
pellant appeared by Attorney, which in this Cale could not be; 
and therefoze it was no appearance, and it ſo tis a dilcontinuance 
of the Suit upon Reco. 

The Court having taken time to conſider, the Appellee was 

 bzought to the Barr a ſecond time, and then the Appcilant was 
there in Perſon, and Sureties were taken, bur the filing of the 
warrant of Attozney was rejeaed ; then the lame Exception was 
moved as befoze, viz. That an Appeal being of a different nature 

| from other Actions it ought to be in propria perſona ſua inſtanter 
appellat. and not per Attornatum; ſo that there being an inter⸗ 
miſlton, the whole is viſcontinued, and the Court gives no dap 
over, 

'Tis true in an Appeal of Mayhem, where the Plaintiff did ap- 
pear by Attomey (as in this cate) the Defendant prayed, That - 
he might be demanded, which was done, and he not appearing = i 
propria perſona was nonſuit, 1 
But the Law is not that the Appellant ſhall be demanddd of ne- 

| ceſſity, becauſe tis incumbent upon him to pzoſecute his Appeal; 
and if there is any Latches in him, then tis a diſcontinuance ; and 

ik he is demanded at any time, and doth not appear, the Court 

will then recozd the JNon-ſuit, fo the Appellant mult be all the 
Term in Court. 

There is a ꝛeſident in Raſtall's Entries, where Judgment was 10 46. c. 
given againſt the (Uidow koꝛ want of a Declaration the firſt day of placic. 1. 
the Term; and therefoze the Appellant having now failed in his 
action there can be no amendment, it being in an Appeal of Death, 
where no ſuch favour is given either by rhe Statute oz Common 
Law. D 

2 


2 Inſt. 313. 


2 Inſt. 313. 


Curia. 


= Curia. Tho the Declaration is void in it's ſelf, pet tis not all 
=. one as if there had been no Declaratton, tis only void ſo far as 
_ not to oblige the Defendant to make anſwer to it; the Appeal 
—_ . may be arraigned again, eſpectally the Appellant being the (ame 
—_ dap in Court, and the whole Term ſhall be taken as one day. 
=” The Defendant upon the arraignment ſhould have pzayed that 
IF the Plaintiff might be demanded, becauſe he could not appear 
- by Attozney, and then if he had not appeared in perſon he ſhould 
be non ſuited. a 1 
Me was not arraigned again, but the Secondary read the Re- 
The Defendant payed Oyer of the Writ and Return, which 
was returned, and read, and then by his Council moved that it 
might be entred as it was, and that continuances from time ta 
time might be entred in regard he was going into the King's Ser- 
vice which was granted. 
hen he pleaded a Conviction of Manſlaughter, which was fit- 
' ſifted on to be a good Plea in Barr to an Appeal of Murder, &c. 
and rhat he had had his Clergy, &c. and payed that his Plea 
= It was read by the Secondary. TD 2 


— 


3 Mod. 156, The Cale of Goring and Deering wa nom cited, where it was 
1 the opinion of 10 Judges, that a Man indicted fo2 Murder, and 
=_ found guilty of Manſlaughier, the Court ought not to ask him 
| what he hath to ſay, &c. thereby to iet him into the benefit of his 
Clergy, and this fo? the advantage of the perſon who intends ta 

biin an Appeal. Tamen quzre, fo2 the Law ſeems to be other wile. 
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Rex verſus Roberts. 


- 0 


] Afoamation fo2 Extortion, letting foxth, That there fs a Com: 
mon Paſſage and Ferry-boat, &c. fo; tranſpozting of People 
and Cattle, &c. from ſuch a place, &c. 

E. That the uſual rate fo2 the Paſſage of a Yan and a Hole was 
1 a penny, and fo2 a ſcoze of Sheep 2d, &c. 
= That the Defendant being the Common Boatman, did carry 

| * àtt certain times ſeveral Perſons, and ſeveral ſcoze of Sheep, and 

n that during chat time he did extoꝛt de quibuſdam ignotis, fo? the 


— 


F 


5 
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uſe o of the caid Boat in paſſing over, &c. vi3 pro tranſportatio- 
ne cujuſlibet equi 2 d. & pro quibuſlibet viginti ovibus Anglice 
— ok Sheep 4 d. & {1c ſecundum ratam, &c. 


The Defendant was found guily, and now ſeveral Exceptions 
were taken in arreſt of Judgment. | 


Ci.) Cis not ſaid from whom he extorted thoſe Sums, but on · 
ly de quibuſdam ignotis. 
2.) No time certain is mentioned when this wong was done. 
3.) Cis not ſaid how many ſcoꝛe of Sheep were catried over, 
— that _ Defendant carried any, but wan that he took fo? every 
coe, &c. 


Like Aarcit van Henbeck's Caſe agafnſt whom an Infoznatfon 2 Leon. 39, 
was bzought upon the Statute of 18 H. 6. which requires that all 15 fl. 6. 
Pipes of Ctne ſhall be gaged, &c. befoze they are ſold, and that P 17. 
lo much of thepzice as it wants in meaſure ſhall be abated, on pain 
to fozfeit the vaiue to the King and Jatozmer 3 ano fo? that the 
Defendant had ſold ſeveral Pipes of Wine, none of which con- 

tained 126 Gallons, and that he had not abated, &c. but did not 2 Bulſt. 317, 
thew how much was wanting in each Pipe, and fo? this reaſon 
Judgment was agatnſt the Infozmer. 


E contra. "Tis not material to name the Perſons from whom 
the Defendant extozted Boney, tis ſufficient ik the number was . 
ſet koꝛth: and therefoze an Jnditment that A. cum viginti Gro. Car. 
ſeptem aliis eugroſſed, &c. has been held good, 380. 
Nay, tho the number ſhould not be tet kozth, yet it ſeems well 
enough, becauſe the Crime is the taking, and when the Fac is 
found, tis not material from how manp he took; the Aerdia 
finds the taking unlawfully, which could not be if the Cauſe had 
not been ſhewed. 
The Law was very nice in Indiaments till my Ld. Dyer's time, Dyer 99. 
but he held that an Jndictment quod (the Defendant) felonice ce- 
pit bona cujuſdam ignoti was ſuſſicient, and the reaſon given by 
the Book was, becauſe the Goods map be carried into another 
County, and lo not known who had the pꝛopertp. 
So here the People may live in remote parts, who have been 
carried over the River, and the Jnfozmer may not know who they 
are, 00 whither thep are gone. 


As 
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2 Cro. 365. 


5 Ed. 6. 
cap. 14. 


Cro. Car. 


314. 


2 Cro. 440. 
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As to the lecond Objection, That no certain time is mentioned, 


X c. it was laid that was not material after a Ger did: It might be 


a good Exception upon a Demurrer. 


As fo2 inſtance, the Statute of 3 Jac. 1. requires that a popiſh 


Recuſant convic, who ſhall conkozm and go to Church ſhall within 
the firſt year after his Confozmity, and every pear afterwards re- 
receive the Sacrament,o2 otherwiſe fo2 the ſaid firſt year-he fozfeits 


20 |. the (ſecond year 40 |. and every year afterwards 601. and 


it he doth receive it one year and neglea the next year, and lo once 
a year, then fo2 every pear he is to fozfeit 60 1. 
An Inkozmation was b2ought upon this Statute, ſetting forth, 


That the Defendant ſeipſum conformavit, being a Recuſant con- 


victed in due form of Law, but had not received the Sacrament 
foz 3 years, &c. Upon not guilty pleaded, the Jnfozmer had a 
Uerdia, and it was held, That the Inkozmatlon was well enough, 
tho no certain time of the Conviction was ſet fozth, no2 befoze 
whom, &c. but the Court allowed it tobe a good Exception upon 
a Demurrer., 


Then as to the third Objection, tis not material to ſet fozth 
the number of Sheep, becauſe the taking E the Dflence which is 


found by the Jury, as afozelaid, and the Inkozmer being a Stran- 


ger, tis enough upon evidence to ſhew the fac, and not to let it 
koꝛth particularly in the Jnfozmation. 


And where a Fiſhmonger was tndiced fo? engroſſing Fiſh ea in- 


tentione to ſell them again contra formam ſtatuti, &c. which is at 
unreaſonable Puces. 


Nou tho a Fiſhmonger cannot be within that Statute, 02 ſaid 


to be an Jngroſſer, buying Fiſh only, which is his Trade ſoto do; 


pet if he Regrate, that is, buy Fiſh in a Market, and ſell it again 
there 02 within 4 miles at a reaſonable puce, he ſhall be within that 


Statute, being indicted, that he bought ea intentione ad revenden- 


dum contra formam ſtatuti, which muſt be that he engroſſed, and 
did not ſell fo2 a reaſonable Puaice ; fo2 if he did, it would have 
been given in evidence to the Jury, but the fact was otherwiſe 
ou to them, and thereloze the certain matter need not be let 
kozt 

Do an Inkozmation per viam corruptæ barganiz & Chevianſiæ 
fact. the Defendant did receive (0 much, &c. now tho the bargain 
was not certainly fet fozth, yet the 3 being pꝛoved to 15 
Jury, that was held ſufficient, 


As 
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As to Van Henbeck's Caſe it doth not appear by the Repo2t, 

whether Judgment was given after Aerdig, oꝛ upon a Demurrer, 

but be it as it will his offence was againſt a Statute, but this ts 

an Dffence at the Common Law. 4 
An Indiament againſt an Inholder upon the Statute of 1 3 R. 2 Cro. 609. "mn 

2. and 4 H. 4. fo? that he exiſtens Communis ſtabularius vendidit. 5 

diverſis ſubditis infra domum menſionalem. He was found guilty, 

and it was moved in arreſt of Judgment that ſelling in his Man- 
ſion-· houſe diverſis ſubditis is no offence if tt was not in an ſan, 
and to his Gueſts ; pet the Indiament was held good. 


Curia. Every taking is a (ſeveral Offence and Extoztion, and 
here are a whole heap of Dflences put together. Jt may 
be as well (aid that an India ment fo? Battery will be good, ſetting. 

koꝛth that the Defendant beat ſo many of the King's Subjeas be. 
tween ſuch a day and ſuch a day. | 

The Caſes cited by the Council fo2 the Jnfozmer, will not war- 
rant this Judgment, . 

As to that upon the Statute of Recuſancy, tis very uncertain, 
becauſe tis not ſafd when the Oefendant was convicted, oz when 
he conkoꝛmed, and therefore that was now held to be no Law. 
The other Caſe of the Fiſhmonger was grounded upon the pur- 
vieu of the Statute againſt tozeſtalting and regrating; ea intenti- 
one ad revendendum, is well enough, and the Oefendant to ex- 
cuſe himſelf ought to have pꝛoduced {ome evidence at the Trial to 
bzing himſelf within the pꝛoviſo of the An, viz. That he dwelled 
within a mile of the Sea, and bought the fiſh to ſell again at rea: 
(onable rates. % 9 


The Judgment was ſtayed 3 5 
Then a Motion was made, That the Defendant might be bound 


to the Good behaviour, ſeverai Affidavits being pzoduced that he 
continued his Extoxtion to that time; but it was denied. 


Barſdale 
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Dyer 275 a 
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244 a. 


Sid. 213. 


Barſdale verſus Drew. 


and the Judgment was affirmed in B. R. 

The Plaintiff brought a Certiorari to remove the Recognizance 
it ſelf into this Court, which was given in C. B. upon the Allow⸗ 
ance of the Writ of Erroz, ſo that he might ſue out a Scire facias 


againſt the Ball. 


But it was alleged, that B. R. could not grant ſuch a Writ, 
becauſe the Recognizance is a Recowd, which is not to be remov- 
ed by Certiorari; k that only removes tenorem Recordi, and 
not the Reco2d it ſelf. = 

d Certiorari like this was bzought in Eaſter Term, 10 Eliz. to 
remove the Reco of a Uerdic out of the Common Pleas in ozder 
to bꝛing an Actaint againſt the Jury; but it was diſallowed fo2 this 
teaſon, viz. That no (uch TUrit had ever been allowed, fo2 the 


Clerk of the Treaſury in the Common Pleas upon the removal 


of the Record it ſelf makes this Entry, viz. Quod Recordum re- 


movetur virtute brevis de certiorand. which removes only tenorem 


Recordi. 
Now although M2, Fitzherbet ſeems to be of another opinion, 


where he ſays, That if a Man recover in an Alſtze of Novel diſſeiſin 


befoze the Juſtices of Aſſize, and befoze execution the Record is re⸗ 
moved into the Chancery by Certiorari, he map then ſend it into 


the King's Bench, &c. but this muſt be intended where a Writ of 
Error ig depending. 


E contra. Bail in inkeriour Courts is taken upon the Noll it 


ſelf, and ſo is part of the Reco, and therefoze when that 


is removed the Recognizance muſt come with it; and upon the 


affirming the Judgment, a Scire facias map be bzought in B. R. 


againſt the Ball, who cannot plead nul tiel Record. becauſe the | 


Recogntizance is well removed. 

But in the Courts at Weſtminſter the Recognizance is taken by 
its (elf, and is no part of the Recozd upon the Noll; and there- 
koze a Certiorari map be to remove it, tho it cannot remove the 


Vecoꝛd it ſelf, and i was allowed accozdingly. 


Chievly 


Rit of Etro? upon a Judgment in the Common Pleas, 
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C̃luievly verſes Bond. 
Hill. 3 Willielmi, Not. 307. 


N Action on the Cale was bjought upon a Pꝛomile made by 


the Defendant to pay a Bill of Exchange drawn 14 pears 
lince. 


Actions of Accompt, and upon the Caſe (other than ſuch Actions 
which concern the Trade of Merchandize between Merchant and 


Merchant, their Factor or Servants) ſhall be bꝛought, &c. | 


The Plaintiff replied, That the Bill was a negotiating Bill, 
and that it was upon an Account between Merchants, &c. 


Statute excepts only Accounts which are current between Mer- 
chants, and not any which are ſtated ; toz if an Anion is bꝛought 


againſt a Dzawer fox value received, that is no Account current, 
but ſtated. R 


The Dekendant pleaded the Statute of Limitations, the wows 
of which Statute are, That all Agtions of Treſpaſs, &c. all 


The Defendant demurred, and had Judgment, becauſe the 2 Sand. 124. 
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= Philips verſus Bury. 

. Colmer a Fellow of Exeter College in Oxon, was 
expelled by D2. Bury the Recoz, &c. foꝛ Incontinency; 
the laid M2. Colmer appealed to the Biſhop of Exeter, 

who is the Viſitor of the College: he received the Ap- 

peal, and granted an Inhibition to any further Pꝛoceedings a- 
5 gainſt the Appellant, and made an Oꝛder requiring the Reco? and 
Fellows to give an Account of their Pꝛotceedings, Sub pœna juris 
& contemptus. | oh 
his Owder was (ſerved upon the Recno2 and Fellows, and then 
he ſent a (ubmiſſive Letter to the Biſhop, and no farther Pꝛoceed⸗ 
ings were had koꝛ ſome Months. ; 
Afterwards Dy. Maſters was commiſſionated to determine this 
Appeal in a fozmal Uiſitation, fo2 which purpoſe a Citation was 

. _ firedon the Chappel-doo? of the College, requiring the Recoz, 

= - Xe. to appear on Saturday 23 Martii 1685. 

Wo Pe appeared accowdingly, and tendzed a Pꝛoteſtation, but the 
= Commiſſarp pzoceeded to give Sentence fo: My), Colmer to be 
reſtoꝛed, and awarded him 20 marks fo2 Coſts, | 

Dome time after this Sentence the Reco2 and Fellows pzoceed: 
edagainſt Mꝛ. Colmer (as pretended Fellow) fo2 another ac of In- 
tinency, who appealed again to the Biſhop, and he received the 

Appeal a ſecond time, and reſolved upon a viſitation in Perſon, 

— and in oꝛder thereunto he ſent a Citation to the College dated 

EE — May 


Caſes in Par- 
liament. 35. 
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May 16. 1690. and came himſelf to viſit on the 16th of June 
following. EG „ 

When he came the Chappel-doo2s were ſhut ag unſt him Then 
he appointed anotherUiſitation on the 24th of June fo;{owing ; and 
coming thither the Reco? and Fellows tendered a Pꝛoteſtation un- 
der the Common Seal, becauſe by the Statutes of the College he 

was to viſit but once in five years, and having been viſited ſo late- 
ly by his Commiſſary he could not come again ſo ſoon. . 

TUhereupon the Biſhop ſuſpended 5 of the 7 Sento Fellows 
(having ſaſpended 11 in all) and reftozed Pz. Colmer, and 
pꝛoceeded to depzive the Recto2, and then 7 of the Senioz Fellows 
who were (o after the ſuſpenſion of the other, choſe Pz. Painter 
to be the Reco). VV 
Dz. Bury continuing ſtill in poſſeſſion, the Leſſoꝛ of the Plaintiff 

bꝛought an Ejeament of a Melluage in Oxon upon the Demiſe of 
William Painter, &c. T5 5 8 
Che Defendant pleaded, that the Meſſuage in the Declaration, 
&c. is the Freehold of the College, and that he being Negoz 
thereof did enter in right of the ſaid College, &c. and traverſed 
that the Leſſo2 of the Plaintiff was Reco? at the time of the de. 
mile, &c. 4 Ee 55 
The Plaintiff replied, That the Meſſuage did belong to the 
College, and that he was Recto? at the time of the Leaſe made 

& hoc petit quod inquiratur per patriam, and being at Iſſue, the 
Jury found a ſpectal Uerdic, viz. 1 5 
That Exeter College is a Body incozpoꝛate (founded by Walter 


Stapleton) by the Mame of Reco2 and Scholars, &c. and that 
ſeveral good Laws were made by the ſaid Founder fo? the better 


Government of the ſaid College, and among the reſt they find 
that every Scholar fs enjoined to take an Dath befoze the 


Recto2, &c. to obſerve the ſaid Laws, and if he ſhall be ex. 


pelled never to Appell. : 

That the Biſhop of Exeter fo2 the time being was by a Statute 
of the ſaid College conſtiruted the ozdinary Uiſito2 thereof, by 
which it was directed at what time he ſhould viſit, viz. when re⸗ 
quired by the College, and de quinquennio in quinquennium ſemel 
per ſe vel Commiſſarium ſuum ſi non requiſitus. 5 
That at the time of M. Colmer's Appeal the laid Biſhop was 
Aiſito2 thereof. Then they find ſeveral Statutes made by the 


Founder, and amongſt the reſt the Statute de viſitatione, as 


 afozeſaid, 


Þ2 They 
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TIONEM RECTORIS 
ſupradictis. 


ept 
maxime ſenioribus tunc in Univerſitate præſentibus & fi AD AMO. 
hujuſmodi EPISCOPI COMMISSA- 
RIUM etiam conſentientibus quatuor ex ſeptem maxime ſenioribus 


They find another Statute entituled, Propter quas cauſas Rector 
ab officio priyati debet, in which Statute ſeveral Cauſes are par- 
ticularly named, and by which tis direced in what manner he 
ſhall be removed, viz. Þe ſhall be admontſhed by the Sub-reco2 
and five Sento: Fellows quietly to depart, which ik he refuſe 
(within a certain time therein limited) then that the Biſhop ſhall 
be acquainted with it, who is empowered to hear the Accuſatfor, 
and if he find it ttue, to remove him from his Dffice, &c. 

They find the Charter of Queen Elizabeth, by which it was in- 
totpozated de novo, and being a Pall befoze was then made a 


College. | | | 1 
CTCuhep find that befoze the Leaſe made, James Colmer was 


eohvicned befoze the Rect02 of Jncontinency, there being pꝛelent 
alſo at the ſafd Conviction, the Sub-recto? and five Sentoz Fel- 
idws of the College; that he was expelled and appealed to the 
Biſhop, who appointed Dz. Maſters his Commiſſary to hear and 
determine the lame . : 
They find that the T Tenet the College 22 Martii fo 
that purpoſe, and vid ſit in the Chappel That Wy. Colmore ap- 
eared before him, but that the Keno? did not come, but made a 
zoteſtation in waiting, ſetting kozth the Oath of a Scholar not 
to appeal againſt him for expulſion z and therefoze he denied the 
Authozity of the Commiſſary to examine this matter. 
That notwithſtanving this Pꝛoteſtation the Commiſſarp did 
„ bear and determine the fan ex parte, and reſtozed 
A = TS N 
hat afterwards upon the lecond removal of Colmer, the Biſhop 


iſlued fozth a Citation ko; a general Uifitation on the 16ch day of 


June following; That he tame to the College, and was hindzen 
by the Pozter krom entting into the Chappel, which is locus viſi. 
tationis; that the (aid Poꝛter was then under the power of the 
Reco2, who departed re infecta. 


That 
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That the Biſhop ſummoned another Uiſitation on the 24th day 


of July following, againſt which the Reaoz, &c. pꝛoteſted (being 
within time) inſiſting on the Statutes of the College, which he 
was bound by Dath to obſerve. 

That the Biſhop received this Pꝛoteſtation, quatenus de jure, 
and that the Reco? diſagreeing to this Uiſitation departed in con- 
tempt of the Court 3 That he was ſummoned ſeveral times to 


was depzived by the conſent of four of the ſeven 'Senio? Fellows 
not ſuſpended who were then reſident in the Univerſity, but who 
were not Seniors but by the Depꝛivation of Dy. Hern, and by the 
ſuſpenſion of five others. 

That after this Sentence Mz. Painter the Leſſo2 of the Plain⸗ 
tiff * — Reco? of the ſaid College, &c. who made the 
' Leale, &c 


This was the Subſtance of the ſpecial Aerdic (which was very 


were raiſed upon it, which were three. 
(.) Whether the local Statutes of the College did not take 


àwap that power the Utiſito? had to give (uch a Sentence of Depꝛi- 


pivation: It not, 


(2.) Whether the concurrence of any other Perſon was ne: 
ceſſary to ſtrengthen his Authoaity. 


3) eaberher this Sentence was eraminable in any other 


Court. 


As to the firſt it was agreed, That tho by the Statutes of the 


quinquennio in quinquennium; yet theſe wolds are not reſtrictive 
of his power, but directive to him: fo2 eo nomine he is a Viſitor, 
he hath power to come at any time to hear Appeals, and redꝛeſs 
upon Complaints made, tho not to make a fowmal Cilitatien, 

weed rode is luch a power which cannot be reſtrained but by negative 
W 


Dz. Maſters came not as a Viſitor, but fo} a particular purpoſe 


to hear and determine the Appeal of a ſingle Fellow: He was not 


to viſit the whole College, his Commiſſion gave him no ſuch Autho⸗ 


zityz neither can the coming of the Biſhop himſelf on the 16th day 
ol June be called a Viſitation. Cis pzobablehe might have an inten- 
tion to viſit, bat was prevented bythe oppolition then made to his 


- Anthozity, 


appear, and refuſing, was pzonounced contumax, and thereupon 


long) ſo far as neceſſary fo the 63 thele points which 


College the Biſhop had power to make a formal Uiſitation only de 
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authonty, and it would be a very abſurd thing to lay that be being 
hindered did viſit the College. 

I lo, then his coming again in july muſt be a Uiſitation | 
warranted by the Laws of the Founder; 17 it was in general to 
hear Complaints, and to redꝛeſs thoſe Dilozders which were made 
by the koꝛmer Contumacy of the Rec and Fellows; and tis a 
vain thing to ſuppoſe that the intention of the Founder, oz of his 


Laws was that ſuch Diſozders ſhould not be examined till five 
Fn afterwards, 


2d Point. There is no neceſſity of the concurrence of any 
othkr perſon to ſtrengthen the Authozity of the Biſhop, 

CUhen a Uilito2 is appointed by theFounder,the coxpozate Body 
is ſubject to no other perſon, tis to be governed by him accoꝛding 
to the local Statutes made and publiſhed by the Founder; and 
therekoze the Statute of 43 Eliz. which empowers Commiſſioners 

to viſit Hoſpitals, doth pꝛovide againſt their Authozity where any 
ſpectal Ciſito2 is appointed by the Founder. 


In this caſe the Biſhop of Exeter is appointed by the Founder 


to be Uiſitoz, he is to have the continual inſpection of this Col⸗ 


lege; this is a Right granted to him without any implication of 
Law; he hath propriam & non alienam juriſdictionem: fo? notwith- 

ſtanding he is made by the appointment ok another, pet he hath 
an immediate Authozity in his own right quatenus Uiſitoz, which 
is veſted in him by the Law ; he hath the ſame power which was 
, oaiginally in the Founder, and if any other perſon ſhould endeavour 
* to viſit this College he might have a Pꝛahibition. 

Now a Giſitoꝛ quatenus ſuch hath always a ſufficient Authozi- 
ty to depzive without the concurrence of any other perſon, and 
this Authozity is not abꝛidged by the local Statutes of this Col- 
ledg; fo? tho tis ſaid, if the Biſhop p2oceed to deprive the Rector, 
02 expel a Scholar, amoveantur, dummodo ad ejus expulſionem 
concurrat conſenſus Rectoris & trium ex ſeptem ſenioribus; which 
muſt relate only to the expulſion of a Scholar; fo2 tho the Rector is 
named, yet certainly this Clauſe cannot concern his Deprivation: 

- fo? if it Chould, then his own conſent is required to bis own De- 
pꝛivation, which is very incongruous. 

The next Clauſe is ſi contra Rectorem ad amotionem per Epiſ. 
copi Commiſſarium, &c. there tis true, the conſent of four of the 
Denioz Feilows is requiſite ; but that is only to his Deprivation 


by the Commiſſary, which is not this Cale, ko; he was deprived 
by the Viſicor himielf. 


This 
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This appears pet moze plain by the latter end of the lame 
Clauſe, where tis (aid non negamus ei (that is Rectori) omnes 
exceptiones juſtas, &c. ad dominum Epiſcopum, which muſt be, 
that if he is depzived by the Commiſſary, he may appeal to the 
Biſhop, which ſhews that the power of the Commiſſary is reſtrain- 
ed to the conſent of the four Senioꝛ Fellows; but the Biſhop 
himſelf by virtue of that power which is incident to him 


as Uiſitoꝛ hath an abſolute Authozity to depzive without the con- 


currence of thoſe Fellows. 
This Authozity is derived out of that fulneſs of power which 
the Founder had in himſelf; tis not like any Jurisdiction of the 


Courts at Law, no; to be guided oꝛ examined by their Rules; tis 


true by this laſt Clauſe that oziginal power which the Biſhop had 
quarenus Viſitor to depzive, &c. may ſeem to be reſtratned, and 


that there ought to be a Depzivation by the Commiſſary fir, and 


then an Appeal to the Biſhop 3 fo2 otherwiſe tis like an oziginal 
Ower made at a Seſſions of the Peace to which any Statute di- 
recs an Appeal, and therekoze void. 


But the Caſes are not parallel, becauſe a Juſtice of peace hath 


his Authozity from particular Statutes, but a Uiſito2 hath his 


Power by the Common Law; tis true he is named by the Foun- 


der, but he is veſted with power by the Law. 


In the next place it would be very abſurd to conſtrue this local 


Statute to extend to the depzivation of the Recoz by the Com: 
miſſary, and not by the Biſhop, becauſe it cannot be imagined 


that a Deputy can do what the Perſon from whom he derives his 


Authozity cannot do; but if ſuch Conſtruction ſhould be made, 
that there muſt be firſt a Depaivation by the Commiſſary, then if 


he ſhould refuſe to depzive oz agree with the Fellows againſt the 


Biſhop, the power of a Uiſitoꝛ would be of very little fozce, 
But admitting ſuch a concurrence of the Fellows neceſſary, 
tis ſufficiently found by the Uerdict, and ſet fo2th in the Pleadings 


that the depzivation of the Recto2 was with the conſent of the 7 


Seniozs then in the Univerſity, and the Statute doth not ſay that 


they ſhall be reſident in the College, ſo that tis ſufficfent if they 


are the Seinio2s of ſuch who are then pꝛeſent; and it doth not ap- 
pear by the Uerdic, that the 5 who were ſuſpended, were after 
that Suſpenſion preſent in the College; but on the contrary tis 
found they were called and did not appear. i 
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Dyer 209. 


24 Hl. 8. 
p. 12. 


n 


2 3d Point. This Sentence is not eraminable in any aer 
ourt. 


This may be enfoxced from the nature of F Cop 


poꝛations, and from many Authozities in the Books. 


Now as to the nature of (ſuch Cozpozations thep are by Law 
Subject to a Uiſitoz, the extent of whoſe power reaches as well 
to the Head as Members; tis true they have a Freehold, but tis 
ſub modo, 

The Charity was given by the Founder, and thoſe who partake 
of it muſt receive it ſubject to ſuch limitations as he thought fic 
to impoſe upon them: be has appointed a perſon to viſit them 


who ts Teſtatoris vices agere, he is made fidei Comiſſarium; and 


therefoze the Sentence given by him (hall be pzeſumed ta be the 
Sentence of the Founder himſelf, which cannot be thought unjuſt, 
eſpectally by thoſe to whom his Charity is extended, and if not 
unjuſt, then not to be examined elſewhere. _ 

Then as to the 7 in the Books, the conſtant courſe 
bath been to deny a Mandamus when pꝛaped to reſtoze any perſon 
depzived oz expelled from ſuch a Cozpozation, and there is no 4Ize- 
— 8 the old books of any reſtiution in ſuch caſe to a Monk 

* as 

Dy. Covene Preſident of Magdalen College was depzived by 
the Biſhop of Winton who is Uiſitoꝛ; he appealed to the Queen 
fn Chancery, and it was reſolved, That it did not lye: fo? it was 


not within the Statute of H. 8. becauſe that direas to whom Ap: 


peals ſhall be made in Cauſes only of ſpiritual Juriſdiction; but 
a College is not a ſpiritual Cozpozation, neither is the Aa of de- 
paivatfon of ſpiritual Cogntzance. 

Tis true the Book ſaith, that becauſe there was no Appeal, ex 
hoc ſequitur, that the Party may have an Alſize ; but certainly 
that could never be the opinion{of my Ld. Dyer, becauſe the Go- 
vernour-of a College hath not (uffictent Eſtate in Law to main⸗ 
talu an Alſize: fo2 he alone without the whole Body aggregate 


bath no ſole Seiſin oꝛ Right in any thing belonging to the Cozpo- 


ration; therefoze that ſequel cannot be Law, 

But admitting it to be the opinion of the Chief Juſtice Dyer, 
it ſtands ſingle by its ſelf without any Authozity to ſuppott it; tis 
no Judgment in Law, and my Ld. Hales in Appleford's Caſe al. 
firmed, That an Aſſize would not lpe: and the Reaſon is plain, 
becauſe where a | Noper Court bath an oziginal Juriſdiaion, no 


no 


; 4 * 
Fg 6 6 
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other Court will examine their Judgment after Sentence gt: 


ven; ſo is Bunting's Caſe, viz. It there is a Sentence in the! Rep. 29. 2. 


ſpiritual Court to diſſolve a Marriage, tho it be againſt the reaton M2: 109. 

of our Law, pet the Judges uſually give Credit to it, becauſe 

the Court which gave the Sentence had the proper and oziginal 

Cognizance of the matter. 

The ſame reaſon is given in Kenn's Caſe which was cited as a) Rep. 

ground fo2 the Judgment in Dy. Widdrington's Caſe, and like- 2 Roll. Abr. 

' wiſe in the Caſe of Allen and Naſh, where a ſpiritual Perſon was 219. 
depzibed by the Þigh Commiſſion Court fo2 a contempt to the 

Owinary generally without ſhewtng any particular Cauſe, and it 

was held good; foz B R. gives credit to Sentences given by 

pꝛoper Judges. | x 

Theſe are modern Authozities, but grounded upon kozmer Ne- $ £9. 3. 

ſolutions in the Law; fo2 in 8 Ed. 3. one Shirax was Carden of 69. b. 

a lay Þoſpital, and depzived by the Qiſitoz, the Archbiſhop being 

Patron put in Poplingron, and Shirax as Warden bzought an 


1 


Allize. 


The Archbiſhop pleaded, nul tort, &c. and Poplington's Plea 
was, That the Demandant ought not (ſue as Warden, koz he 

was depzived by the Uiſitoz, and it was the opinion of Herle 
then Chief Juſtice of the Common Pleas, that whether the De- 
pꝛivation was right oꝛ wꝛong, it was not examinable in that Court: 

fo if he is depꝛived of his name of Digniry by the Oꝛzdinary, he 13 Aſſ placit. 
muſt recover it again betoꝛe he ſhall ſue by that name. 18 àſſ. placit. 

The Court of Marſhalſea is reſtrained to 3 ſoxts of Adions,?“ 31. 

viz. To Contracts and Covenants where both Parties are of the ©: 
Pouſhold 3 to Treſpaſſes, when either Party is of the Þouſhold, ks 
and to other Treſpaſſes within the Verge, when neither Plaintiff 
02 Defendant is of the Pouſhold; an Acton on the Caſe upon an 
Aſſumpſit was bzought where neither of them were of the ÞHouſ- 
hold; the Plaintiff recovered, and the Bail of the Defendant 
were taken in execution, who bzought an Action of falſe Jmpziſon: 
ment, and had Judgment: Now this matter was in a collate- 
ral Action, pet no inference can be made from thence as to the 
Cale at Barr; fo? the Pꝛoceedings in the Marſhalſea were coram 
non judice, and therefoze eraminable in a ſupertour Court ; but 
it doth not follow from thence that this Court ſhould eramine 
the Proceedings of a Uiſito2 in a fonnal and lawful Uiſitation, 
when he bath a full and pꝛoper Juriſdiction to viſit. 


Ko Net- 


. 
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i Neither is Hany Objection to ſay, That the UGiſitoz had a qua- 
lied Power, viz. to depzive fo2 Contumacy, and fo2 no other 


cauſe : fo2 if that is examinable here, then the Court takes up- 
on them the Dffice of Uilitoz, which was never intended by the 
It has been (atd, That the Reco? hath a Freehold in his Of- 


| fice; and therefoze ought to be pzotected by the Law, and to have 


the Paivilege of applying himſelf to the King's Courts fo? relief 
againſt any Injury done by a Uiſitoz 1 But this Dbjection alſo fails, 
fo2 his Freehold is gone by Depuvation, koꝛ that wozks an abſo- 
lute avoidance ok it. 5 
Ik it Chould be farther objected, That Disfranchiſements of 


Cowpozations, Decrees made by Commiſſioners of Sewers, 


and Pꝛoceedings of Commiſſioners of Bankrupts are examina- 


ble in this Court, pet from none of theſe can it be inferred that 


the Pꝛoceedings befoze a Uiſito? ſhall be likewiſe examined here, 
becauſe in thoſe fozmer inſtances the Perſons are not truſted with 

a power of Judicature, what they do is extrajudicial; but in this 
Caſe the Uiſito2 hath the ſole and abſolute determining and judg- 
ing of the anions ofthoſe who foz the moſt part ſubſiſt by the Chart- 


tp ot the Founder; he is made a Judg by the Common Law, and 


22 Ed. 4. 
33% 


tho it ſhould be ſaid that the King cannot commiſſion any one to 


£rerciſe ſuch a deſpotick power, pet the Common Law gives 008 


Authozity where the conlent of all are involved. 


E contra. (1.) This Sentence of Depyivation is vold. 
(2. ) If not, tis examinable in this Court. 


'Tis void, becaule ik a Founder appoints a Uiſitoz and pꝛelcribe 


Rules to his Authozityboth as to Time, Perſon, and Place, and 


if that power thus circumſcribed is not exaaly purſued in his 


Moceedings, and in all its Cirumſtances, tis not only Erroz, 
but all is coram non judice. 


Now the Uiſito2 hath no Authozity but what was given to him 
by the Founder, and his Power being reſtrained if he exceeds, 
then he acts without Authozity, and is in the ſame caſe as if the 
Juſtices of the Common Pleas ſhould receive Appeals of Mur- 
der 02 Felony and attaint the Oefendant : tis all void, fo2 they 
have no ſuch Authozity by their Patent. ?, like a Sheriff 
holding his Turn other than within a Month after Michaelmas 
1 Eaſter; all Indiaments and Prelentments taken befoze him are, 

COram 


a Tin. 4 W. & M. in B. R 1693. 
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coram non judice, becauſe by the Statute of Ed, 3 he is enn. 30 Ed. 3. 


ed to hold it within that time. 


There can be no difference between theſeInſtances and the Pꝛo; 
ceedings of a Aiſitoꝛ who muſt be ſubjec to theſe particular Rules 
and Dpders, by which his Juriſdigion is eſtabliſhed, and if it doth 

appear to this Court that he hath exceeded thoſe Rules, then his 
Sentence will be pꝛonounced to be void. 

Another thing to be obſerved is, That the Uiſito2 had no Pow- 
er to hold this Court either by peſcription o2 Charter; tis neither 
found ſo by the Gerdia, o2 given to him; but if it ſhould be ad. 
mitted that he had power by Charter, yet he could not give ſuch a 
Sentence, becauſe ſuch a judicial Power could not be delegated 
by the Founder who was a pzivate Perſon, and who could not 
ered ſuch a Judicature, fo2 what was done by him was only mi- 
niſtertal and extrajudicial; it was only a power of annering Laws 
and Rules of Government to thoſe who partake of his Gift and 
Charity; but in matters of Depzivation the Pioceedings muſt 
be in the ozdinary courſe of Law. 

Suppole a Pan ſhould give his Eſtate to particular Perſons 
upon certain Truſts, &c. and if any Breach happens that it ſhould 
be examined by a particular Perſon, and no other ; this is not 
good, and yet a Man hath as much Authozity over his Land, as 
the Founder had over his Eſtate,who tho he might give it to whom 
and upon what conditions he thought convenient, yet it muſt be 
ſkill ſubject to the Common Law, becauſe it was ſo befoze any 
dilpolition made by him, which is the reaſon of the ſecond Point. 


(2.) That the Sentence of this Uiſitoz may be examined in 
B. R. upon a collateral Action, 


Becauſe that Court hath a luperintendency over all ſuch Pꝛo- 9 Rep. 


here. 


So are all Proceedings of Commiſſioners of Sewers who, 
have a larger power given then by the Statute of H. g. to ſurvey .; 
and amend, &c. at their Diſcretion and Wiſdom ; pet the Judges 


and Diſcretion. 


ceedings, which may appear by many inſtances of a higher nature; p. 3 3 
where a {Power is given by Act of Parliament, oz by Letters Pa- Caſe. 


tents, even in ſuch Caſes their Proceedings are eraminable 11 Rep. 93. 
7 8 10 Rep. 141. 


of the Common Law have interpiete that to be a legal Wiſdom R's Cl 


rin 4 W. K NM in B. R. wry 


4 Inſt. 340. 


Fitz. Abr. 
tit. Aſſize, 
placit. 150. 


11 Rep. 9ꝙ b. 


"ao are alſo Pyoceedings of Commiſſioners upon the Sta- 
tute of Bankrupts; fo2 tho they have an Authozity under the 
Gzeat Seal eſtabliſhed by act of Parliament, pet if they declare 
a Man a Bankrupt who is not ſo, he map traverſe the Bankrup- 
cy and try it here, and yet theſe Men are made by a higher Power 
than a Ciſitoz is made, theretoꝛe his Proceedings may certainly be 
inquired into by this Court. | 

Now here if the Cliſito2 had purſued the very method pꝛeſcrib- 
ed by the Laws of the Founder, pet if the Reno2 is not guilty he 


can have no relief but here, and the rules to avoid Judgments in 


inferiour Courts, either by TUrit of Erroz 02 Mtaint are not ap- 
plicable to a Sentence given by a Uiſitoz, 

_ *Tistrue ſuch Sentences are judicial, where the Foundation is 
ſpiritual, becauſe the Oꝛdinary is a ſpiritual Judge by the Law; but 
in a Lay Corporation tis otherwiſe, fo2 their dds are but mini- 
ſterial ; and from their Sentences an Appeal may be bzought, 
which mp Ld. Coke calls a natural delence, and not to be taken 
away by anp power. 

Eis true allo that ſuch an Appeal was denied in Dy. Coventry 8 
Caſe, becauſe his Depzivation was tempozal ; but the Book ſaith, 
ex hoc ſequitur, that an Aſſize will le becauſe be bath no other 
remedy. 

as to Shirax s Caſe in the Pear-book of Ed. 3. tis an Autho- 
rity fo2 this very purpoſe ; fo2 that being a Lay koundation, and 
he being depzived by the Opinary, bzought ag Alſize, and it was 
held good. 

Ik a Copozation hath power either by Charter oz Pueſcription 
to disfranchiſe,. and upon complaint made in B. R. doth award a 
CUait to reſtoze the Party, oꝛ ſhew cauſe, &c. Ik they return a 
ſufficient cauſe, tho falſe, there is an end of the TUrit ; but the 
Party hath an Acion on the falſe Return, lo that an oppzeſſed 
Yan ts never left by the Law without a pzoper Remedp. 

'Tis denied that becauſe the Founder is the Maſter of his own 
liberality, he may preſcribe what Rules he pleaſeth to govern his 


Charity, and ſo map make the Sentence of a Uiſito2 final; fo2 
an Appeal is a natural remedy, and not to be taken away by any 


power it lays to this Court which is the ſupzeme Uiſitoz, and its 


Juriſdiction is not to be abzivged, even by an Ac of Parliament 


24 Hl. 8. 
cap. 12. 


without particular wozds. 
The Statute of 24 H. 8. pꝛovides, That where a Caule is 


commenced befoze the Biſhop oꝛ his Commiſſarp; that an Appeal 


lag from him to the N of the Pꝛovince within 15 os 
a ter 


Trin. 1 W. & M. in B. R. 1692. | 117 ; 


after Sentence, and the Statute of 25 H. 8. gives Appeals from 25 l. 8. 
the Courts of Archbiſhops to the King in Chancery, which Court ap. 19. 
hath Power to iſſue out a Commilſſion under the Gzeat Seal to cer- 
tain Perſons named by the King to hear the Appeal, and in both 
Cales their Sentences are made definitive, yet my Ld. Coke is of , Int. 341. 
opinion, That notwithſtanding ſuch a definitive Sentence the 
King may grant a Commiſſion of review, becauſe the Pope could 
do it by the Canon Law, and the Kings of England have by 7 
— Statutes the ſame Authoziy which the Pope had | * 
cre, „ . | : 
Now tho a Commiſſion of review is not ptoperly an Appeal, 
pet tis a remedial courſe of pzoceeding, and tis not material 
by what name an injured Perſon hath remedy, (o that he is re. 
lieved. Ft > | | 5 
Many moze inſtances map be given to pꝛove that the Party griev- 810. $; 
ed may have a Remedy from a Sentence given by perſons who jones 17511 
have lawful Authozity ſo to do, as Juſtices of the Peace may make | 
a Conviction of fozce upon their view, they are made abſolute Jud- 
ges by the Statute, and may make Oꝛders upon ſuch Convigion, 
yet ſuch Oꝛders may be quaſhed in B. R. upon a Motion. . 
The QUiſito2 is made a Judg by the Founder, but tis no con- 
ſequence from thence that his Judgment ſhall be final, fo2 an Ar. 
bitratoꝛ is likewiſe made a Judge by the Party, and his Judgment 
is uſually vacated in B. R. without a TUrit of Erroz, and no moze 
1 ought to be had to the Judgments of either than to a Bp⸗ 
aw. | by | EI | | 5 
But if ſuch Sentences of Uiſitoꝛs ſhould be definitive, and not 
to be examined elſewhere, then great part of the Nation in thoſe 
days would not have been ſubject to the Rules and Government 
ok the Common Law, fo2 the rich Men were got into Guilds and 
Fraternities, the Men of Learning into Colledges and Halls, the 
poo2 Men into Hoſpitals, and thoſe called religious into Mona- 
ſteries : Now in all theſe the Nation had a publick Intereſt, theſe 
were all Places and People of publick uſe and concern, ſo that 
it would be very abſurd to ſay that they ſhall be governed by parti⸗ 
cular Laws made amongſt themſeves exempted from the Power 
and Authozity of the Common Law. ae Ve 
This Court takes Cognizance of the extent of the power of 
a Judge, Sheriff, 02 Executo?, as ſoon as named; but it hath no 
notion of a Uiſitoz, tis a wow affected by the Canoniſts, who 
being made by the Founder, can have no Authozity but what is gi⸗ 
ben to him, and may be compared to an Officer conſtituted by "= | 
| 0 
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of Parliament who hath no other power than given by the ac by by 
which he is created, and therefoze cannot pꝛelcribe as an Oklicer 
at the Common Law may. 


Then it was argued, That if the Cliſito? had ſuch a definitive 


power, pet here was no juff cauſe to ſuppozt this Sentence, but 


a plain defect, which made ft void, becauſe he had no power 
at the time of this Sentence given; fo2 by the local Statutes he 


is to come but once in 5 years, &c. Now this limitation of time 
is annexed to his power by the lame Law which made him Gi- 


ſitoꝛ. 
Þis receiving the firſt Appeal made by Mz. Colmer and his 


- Commiſſion thereupon granted to Oz. Maſters was a Cilitationz 


ko he hath no Power over the College but as Uiſitoz, 
It hath been objected, that tho this was in ſome meaſure an 
execution of his viſitatoztal Power, pet tis not (ſuch a Uiſitation 


which may reſtrain him to come again within 5 years, becaule tis 


not a perſonal Viſitation, but by his Commiſſary only; and ft was 
made to a particular purpoſe, viz. to hear an Appeal which he 


hath always a conſtant jurisdicion to do quatenus Viſitor, ſo that 


it was not a general Authozity given to him to ererciſe the whole 


power of a Uiſitoz, which is to enquire into all Abuſes, &c. 


But this is an Objecton of little fozce, becauſe the coming of 
the Commiſſaty is the coming of the Biſhop himſelf, and tho 
this Uiſitation was to a particular purpoſe, yet there are no wozds 
in the Statutes which give him power to make a general Uiſita- 


5 tion; and if he is not reſtrained from coming oktner than once 


in 5 pears, then thoſe wozds de quinquennio in quinquennium ft ſig- 
niky nothing. 

So that tis plain that the Biſhop coming a ſecond time ſo ſoon 
after his Commiſſary made a Viſitation, he adminiſtred an Oath 
which he could not do but as Uiſito2 3 and this ſeems yet moze 
platn from the very wozds of the Statute de viſitatione, which 


are, Liceat Domino Epiſcopo, &c. quoties per Rectorem & in 


ejus abſentia Subrectorem quatuor alios ex ſeptem maxime ſenio- 
ribus fuerit requiſitus necnon abſque requiſitione ulla de quinquen- 
nio in quinquennium ſemel ad dictum Collegium per ſe vel Com- 
miſſarium accedere. Mob tis no Objection to ſap that he may 
come oftner, becauſe there are no negative woꝛds ok this Law 
to reſtrain him; ko the firſt and laſt wozds of this Sentence li- 
ceat accedere imply a negative, viz. That it ſhall be lawful fo2 him 


to come then, and not as often as he will: andthe wozds abſque 


requiſitione 
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requiſitione ſemel dofarther imply, That he is not come to without 


requeſt but once in five years. © 


Neither can it with any colour of reaſon be denied, That 
M. Colmer's Appeal did amount to a Uiſitation; fo2 if the hear- 


ing, receiving and adjudging Appeals is part of the viſitatoztal 
Power, then the hearing this Appeal is a viſitatozial Ac, upon 


which the Party Appellant was reſtozed. 


Again, tho a Uiſito2 have Power by the Common Law to ere- 
cute ſuch things which belong to his Office quatenus Viſitor, yet 
he muſt be ſubject to the Laws of the Founder, becauſe the autha- 


rity which he hath is chiefly derived from him, no part of his pow: 
er is lupplied by the Common Law, (02 he is a Ciſito? ſecundum 
tenorem ſtatutorum. 

Nov the Uiſito2 hath executed that Power which he had not : 
fo2 he is reſtrained by particular wozds in the Statutes of the Col- 
lege to the concurrence of four of the (enio2 Fellows, wha have 
equal power with him in the Depzivation ok a Recoz, and there 


- was no ſuch conſent 3 fo} thoſe who agreed with the Uiſito2 were 


not Senio2s, but by the ſupenſion of five who were their Senio2s : 
Now a Fellow of a College ſuſpended remains a Fellow ſtill, 
his Intereſt ceaſes fo2 a particular time only, and may revive again; 


koz he never ceaſes to be Fellow but by Depuvation, &c. but 


certainly a Suſpenſion can with no pꝛetence be called a Depziva- 
tion, becauſe by the expzeſs Pꝛoviſion of theſe Statutes there 


muſt be the conſent of the Reco to the Depaivation of a Fellow, 


which was not fn this Caſe. 
Ak the Statutes ſhould be otherwiſe conſtrued ſo as to give 
power to a Uiſito? to let in other Fellows by the ſupenſion of their 
Sento2s, this would be to overturn the Laws of the Founder who 
hath given the Reno) a Power conjanctim with him, 
To which it was anſwered, That there was the concurrence of 
four of ſuch Seniors, which might very well ſatisfp the Law of 
the Founder: fo2 tho the four conſenting were not maxime Seni- 
- ores (as required by his Law) unleſs by the ſuſpenſion of the 
other five, and tho this is in the caſe of a penal Law, yet they 
ſhall be conſtrued to be ſuch Senio2s as are intended by the Foun- 
der to concur with the Utiſito in depzivation 3 fo2 penal Laws may 
be conſtrued accowing to equity: : As fo? inſtance, 


By the Statute of 28 H. 8. tis pzovided, That Offences com- Dyer 211. b. 


mitted upon the Sea within the Jurisdiction of the Admiral, ſhall 
be tried 0 by Commiſion under the Ozeat Seal directed to the Ad- 


i 1 -mirat 


—_ Ate owe XA AO "I 
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miral and thꝛee oꝛ four Commiſſioners to be named by the LORD 
CHANCELLOR. a 1 

Now if ſuch Commiſſioners are named by the Lord Keeper, 
pet the Commiſion is good, becauſe the granting of ſuch Com- 
miſſion is good, the granting Commiſſions being a miniſterial, 
and not a judicial ac. . | 
So by the Statutes of 28 H. 8. and 25 H. 8. Clergy is ta- 
ken awap from thoſe who malitiouſly ſet Þouſes on fire, and by 
the Statute of 1 Ed. 6. tis likewiſe taken awap from 'ſeveral 
other Offenders, and allowed in all other Felonies, except ſuch 
as are therein mentioned, and burning of Houſes is not there 
mentioned; then comes the ſubſequent Statute of 5 and 6 Ed.s, 
reciting thoſe thee fozamer Acts, and fo2 that ſeveral Robberies 
and Felonies were committed ſince the making thoſe Laws, &c. 
then it revives the Act of 25 H. 8. touching putting SUCH Offen- 
ders from their Clergy touching SUCH Dffences, &c. Nou the 
relative SUCH doth refer to the pzecedent matter, and not only 
to Burglaries and Felonfes named in that Ac of reviver; but to 
SUCH Offences in Milchiek as thoſe are, and therefoze in Alex- 
ander Polter's Caſe it was held that burning of Houſes ſhould not 
not be exempt from Clergy, Þ EY 
So in this Caſe tho there was not the concurrence of 4 of the 
7 Senio! Fellows, but by the ſupenſion of the Senioꝛs, pet there 
was the concurrence of SUCH Seniozs which was ſufficient to 
fulfil the meaning of the Founder's Law ! 


* 


Reſolutio Afterwards in Trinity Term 6 Willielmi, by the opinion of thzee 
Curic. Juſtices Judgment was given fo2 the Defendant Dꝛ. Bury, the 
| ſubſtance of whoſe Arguments, and the Reaſons given fo? their 

Judgment were offered upon theſe two heads. 


1. That the Reco2 was not well depzived. 


2. That this Court hath Power to examine the matter in a 
Collateral Action. e 7 


4 Inſt. 200. And firſt the Qiſitoz hath no greater power than what was given 
# by the Founder; tis true he is made a Judge, but hehath not an 
abſolute Jurisdictton, but is ſubject to ſuch Limitations and Re- 

ſtria ions which are impoſed on him by the Laws of the Founder, 

one of which is, That the Reco2 is not to be depzived without 

the conſent of the four Senioz Fellows reſident in the Univerſity, 


which 


* 


— — — 
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which was not had in this Caſe, but by the ſupenſion of their 
Seniors. 

Now a Fellow ſuſpended remains Fellow ſtill, fo that diſabilty 
being removed there is no occaſion of any re admilſion; neither 
is this ſuſpenſion a tempozary Depudation, becauſe that cannot be 
by the Conſtitutions of the College without the conſent of the 
Reco2, which was never had. 

Nn the next place, the Biſhop's coming on the 16th of June was 
a Uiſitation ; he did an Act pꝛoper to the Dffice of a Aiſitoz, he 
eramined the Perſon about the Citation upon Dath, and this ak. 
ter a Pꝛoteſtation made by ſome of the Scholars, as coming ſo 
ſoon after his Commiſſary within time: Now he could not ad- 
miniſter an Dath but as Uilito?, and by the Laws of the College 
he could not viſit, but once in five pears ; therefoze he was re- 


ſtrained to come again in July, and by conſequence the Depziva- 
tion of the Recto? at that time muſt be void. 


2. This may be examined in a Collateral action in B. R. 


| Foz the College is a temporal Corporation, and the Depuva⸗ a 
tion of the Head is a tempozal thing and cognizable at Law: the 
CUiſdom whereof hath not truſted any one Court with the final 
determination of matters, tho they ariſe within its Jurisdiaion, 
but TUrits of Erro2 and Appeals may be bzought to coꝛreq their 
Poceedings. 
The nullity of this Sentence of Depaivation is no moze than 
an erroneous Judgment at the Common Law, which map grieve 
the Party, buthe is not without remedy in another Court. 
Jn 13 Aſſizarum placito 2. Parning, who was then a Juſtice of gro. Fr 
the Common Pleas took this difference, That where a Warden tit. noſme 
ok a Chappel is dep2zived by one who had no title, he may have an placit- 37. 
Alſize to reſtoze him by the name of TUarden ; but where the D2di- 
nary who had a Title doth depzive him, there he muſt firſt recover 
his name of Dignity befoze he can have an Alſtze. | 
And upon this diſtingion all the Authonties will turn which Moor 228. 
were cited to eral: the power of a Aiũtoz: fo2 all the Oepuivations Moor 781. 
made by Eccleſiaſlical Perſons, viz. by Ordinaries, and thoſe Jones 393. 
who have any ſpiritual Juriſdiction, and likewiſe foꝛmerly by the 3 Rep. Caw- 
High Commiſſion-Court,who acted by the courſe of the Eccleſiaſtical dris.s Cale. _. 
Law were Sentences given by ſpiritual Perſons, whoſe Pyoceed. 73%" 
ings are diflerent from thoſe at the Common Law, and therefoze 4 Rep. Bun- 
can no moꝛe be avoided by a — Acklon, than be a (Urit of Etro2.; ting's Caſe, 


And 
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"Ind 'tis fo2 this reaſon, that when a Biſhop acts as pinary, 
and exceeds his Jurisvicion, yet this Court muſt give Credit to 
his Sentence, becauſe tis given bp a pzoper Judg, and the Law 
hath allowed no other remedy but an Appeal, 

But in the caſe of a temipozal 02 Lap-Copozation (as a Col: 
lege) their Pzoceedings muſt be always ſubject to the Determt- 
nation of the Common Law; and therefoze a weongful Depiiva- 
tion by a Uiſitoz (hall be examined here, 

The Reſolution in James Bagg's Caſe ſeems agreeable with this 


5 Opinion, where it was held, That if a Citizen is disfranchiſed, 


and bzings a CUrit of Reſtitution, if a ſufficient Cauſe is 
returned (tho falſe) reſtitution ſhall not be awarded, but the 


| p arty is not without remedy ; fox he may have a ſpecial Acton on 
the caſe, 


It therefoze a wongful Digfranchiſement 02 Depiivation by 
the Perſons who have Authozity in a Lay Corporation map be 


avoided by a Collateral Action, a fortiori a void o Depyivation may 


I Mod. 84. 


be examined ia this Court. 
Chief Juſtice, contra. 


(I.) The firſt Queſtion ts, duibether the Sentence of Depziva- 
tion of the Reco by the Biſhop as Uiſitoz, hath made his place 


vofd oꝛ not, and he held that it was made void by the Sentence, 


(2.) Admitting the Ulilito? had Power to give ſuch a Sentence, 
whether tis examinable in this Court, and be held it was not. 


'Tis agreed, That the Biſhop had Power to make a Uiſitatt- 
on but once in five years, unleſs required; but ft was denied that 
the coming of D2, Maſters was a Utiſitatton, who came to a par- 
ticular purpoſe to hear a ſingle Appeal. 

Now tho a Uiſito2 may be reſtrained by particular Laws of. 
the Founder to viſit ex officio, but once in five years ; pet he hath 
a conſtant and ſtanding Authozity given to him by the Law of the 
Land to determine all differences whatſoever, which may ariſe 


where he is Uilitoz in the mean time, and from whole Sentence 


there is no Appeal. | 

This was the opinion of my Ld, Chief Jullice Hales in Daniel 
Appleford's Caſe, viz. That if there is a pꝛoper Jurisdidion in a 
local Uiſitoz, and he hath determined the matter, no Mandamus - 


will lye; and therefoze he dented it to Wow a Fellow of a Col- 
lege, which is a cale in point. * 
0 


et 
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To make this matter a little mote plain, viz. by the Law Dio- 
ceſan Biſhops can viſit but once in thee years, pet their Courts 
ate always open to hear and determine Ollences. 

- Now in this Caſe if the coming of the Biſhop in June was a 
Uiſitation, then he could not by the Laws of the College viſit a- 
gain ex officio in July, but that in June could not be a Uſitatton ; 

ko his calling over a few names, and adminiſtring an Dath could 
not make it ſo, that being only to call them to an account fo2 


Contumacy, in oder to puniſh them when he ſhould make his fo2- 


mal Uiſitation in July following. 


It has been urged, That the Depuvation was void, becauſe - 


without the conſent of four of the ſeven Sento? Fellows, but their 
conſent is not neceſſary to the Depuvation of the Keno, even 
upon the Conſtruction of the Statute de Viſitatione: fo; the Bi- 
ſhop being owinarp Uiſito2 of the College (quatenus ſuch). he is 
inveſted with an ample power to amove and depzive; and there are 
no wo2ds in that Statute to qualify his power. 
The wowds are fi ad privationem Rectoris aut expulſionem Scho- 


laris,&c. dummodo ad ejus expulſionem concurrat conſenſus Recto- 


ris, &c. ſo that Expulſion muſt be applied to a Scholar, and De: 
pꝛivation to the Reco? ; fo2'tis impoſſible thoſe woꝛds (cus expul- 
ſionem) ſhould refer to the Reco2, fo2 then he muſt conſent to his 
own expulſion, | | ET 

By this Statute the Reco? hath a benefit which is denied to the 
Scholars, viz. an Appeal: fo? ik he is depzived by the Cominiſ- 
ſary (which muſt be with conſent of four Senioꝛ Fellows) he may 
Appeal to the Biſhop as Uiſito2 ; if a Scholar is in fault, amo- 
veantur fine ulla appellatione, ſo that the powet of the Commiſſary 
is abzidged : But there is no qualification of the Uilſitoz's Power, 


"Tis true the ſuſpenſion of a Fellow is no impediment to his 


conſent, fo2 he remains a Fellows but his conſent being in no 


wile neceſſary, tis not material whether ſuſpended oz not. 


2. This matter of Depaivatton is not examinable in this Court 
by a Collateral Action. 


The reaſon is obvious, becauſe the Uiſitoz is the proper Judg 
whoſe Sentence in this caſe is definitive. 


There are two loꝛts of Coppozations aggregate, one fo2 the pub ⸗ 


lick adminiſtration of Juſtice, and the other fo2 pzivate Charities. 


The firſt of theſe being of publick Government, is to be re- 


gulated aud refozned by the mm of Courts of Weſtminſter-Hall, 
| ? a of 
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King's Letters Patents, and the Law ſupplies all detegs in the 
conſtitution 3 fo2 tho they may have no expeſs power granted to 
make Laws, yet ſuch power is incident to their incoꝛpoꝛation, and 
ſuch Laws made by them are always fuboxvinate to the Laws of 


Hob. 285, 
1 Roll. Abr. 


Raſt. Entr. 1. 


be or little force here. 


of theſe there is no Founder 0? Aifito) they (ubſiſt by virtue of the 


the Land. | | 


Now no Man can lay, That a College is fach a Cozpozation 


aggregate as has been deſcribed. 


The ſecond ſozt of Copporattons are pivate, and the Founder 


and his Heirs are Aiſitozs, and they ſhall always ſupply the de- 


feaive conſtitution of luch a Cooration : This is to be governed 
byparticular Laws of their own making, and the Laws of the Land 


_ ſeldom oꝛ never interpoſez but where the Founder hath appointed no 
 Ciſitoz, and then it deſcends to his Heirs, who are to be perpetual 
 Aiſitozs of fuch Coppozations which (ubfiff by the Charity of their 


Anceſtoꝛs, and thofe who are fuppozted by it are to be regulated 


by particular Laws and Conſtitutions enjoined by the Founder of 
2 Charity, and not by the Common Pethods and Rules of 
aw. | =, | 8 | 


The Caſe of Shirax in the Year-book is not applicable to this 


| purpoſe; fo2 he having a Donative, and being depzived by the 


Archbiſhop of York as Dpinary and Uifitoz, and another being 


' collated, the Queſtion was, Tho was Uiſito? ; and ft appeared 


plainly it could not be the Archbiſhop, becauſe the matter was not 
ſpiritual ; it was in the Caſe of a Lay Hoſpital which had no ſpi- 
ritual Poſſeſſion ; it was neither College o2 Convent, and koz 


that reaſon the Alſtze was held good, whteh proves nothing in the 
Caſe of a ſpiritual Cozpozation : fo? ff rhe Depzivation had been 


by a pꝛoper Uiſitoz, and one who had a lawful Jurifoiaton his Sen. 
rence would have been final, and no Affize could have been bzought 
to examine it. | CCC 

Another reaſon why this Sentence is definitive, and the Cauſe 
thereof not to be examined, appears in the Book of Entries, viz. 
in the Pleading of a Sentence of Depivatton there is noneceffity 
of Shewing the Cauſe, fo2 that is not traverſable, which is a ve- 
ry good Argument that the Caule is not to be enquired into. 

The reafon given why this Depꝛivation is examinable by a col- 
lateral Action is, becauſe from ſuch Sentence there lpes no Appeal; 


and tts agreed upon on alk fives, that eis not to be examined in 


this Court if an Appeal did ye. id 
But if this Reaſon fails in Cafes of a like nature then it will 


Now 


a Rs 1 


* 
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Now an Appeal will not iye from a Sentence given by a proper Repealed, 

- Aiſitoz, tho there is no Cauſe erprefſed in ſuch a Sentence; and 17 Caf. r. 
this appears upon the Staute of 1 Eliz. by which the High Com: b. . 

- miſſion was erecned, and power given to the Queen and her Suc⸗ 2 Abr. 
Allen derſus 


tumacp, not ſetting fozth any particular Ac, and the Sentence _ 


ceſſozs by Letters Patents to authoztze Commiſſioners to erer- 
erciſe Eccleſiaſtical Jurisdicion ; a Parlon was depzved koz Con- 


of the Commiſſioners was held good, as if given by the Oꝛdinary 
himſelf, and not to be examined in a tempozal Court, becauſe the 
Pꝛoceeding was accozding to the Eccleſiaſtical Law againſt a 
ſpiritual Perſon. | 


Dꝛ. Coveney had no remedy upon his Depzivation by the Biſhop 


of Winton ; fo2 it was adjudged that no Appeal would lye, and 
the inference in the Report, viz. ex hoc ſequitur, that an Allize 
will lye cannot be Law, becauſe the Head of a College cannot 
maintain an Aſſize in any caſe whatſoever ; fo2 he hath no ſole lei- 


ſin: he hath no Efſate to ſuppozt a real Action, he is only a viſt 


ble Perſon of the Body aggregate, but hath not the leaſt Title 


to the Rents and Pꝛofits of the College till after a Dividend 


made. Ow 5 3 
But notwithſtanding Judgment was given fo2 the Defendant by 


the opinion ok the other 3 Judges, which Judgment was reverſed 
in the Þouſe of Peers in Hillary Term, 7 Willielmi Tertii Regis. 


After this Reverſal a Motion was made in B. R. that the Juvg- 
ment in this Court being quod querens nil capiat per Billam, and 


a Crit of Ecro2 being bzought upon that Judgment in Parlia- 
ment, and the Judgment being there given, q uod judicium pred. 


Revocetur & quod. præd. Richardus Philips reſtituatur, &c. That 


now the Plaintiff might have Judgment in B. R. to recover the 


Term, becauſe the Recon it (elf was always here, and only a 


tranſcript thereof ſent into the Parliament. 

But it was objected, That the Court above ſhould have gfver 
a new Judgment in purſuance of what was done there, and there- 
fore the Plaintiff muſt bzing a new Action to recover the Term. 
To which it was an\wered, That B. R. will give a new Judg⸗ 
ment upon the reaſonableneſs of the matter, and upon confive- 
ration of ſeveral Pꝛeũdents in the Exchequer:Chamber reſem- 
bling this Cale; fo2 if the Defendant hath Judgment in B. R 
which is afterwarvs reverſed in the Exchequer-Chamber, and the 


Recom certified here, the Court hath given a new Judgment, 2 Cro. 206. 
and this was done between Faldo and Ridge, viz. where in Trel- Vel. 76. 


paſs the Defenvant pleaded in Barr, &c. the Plaintiff replied, 
| &c. 


&c. and upon a Demurter to the Replication the Defendant had 
Judgment tn B. R. which was reverſed in the Exchequer Cham- 
ber, Et quod querens recuperet, &c. and the Recopd being te⸗ 
manded this very Court awarded a Writ . of Enquiry and 
upon the return thereof a Mew Judgment that the Plaintiff ould 
recover his Damages, which was contrary to their foxmer Judg- 
ment. If 1 
'Tis not neceſſary that the Court which reverſeth a Judgment 
ſhould give a new one, 02 the ſame which that Court ſhould do 
who gave the firſt Judgment: as, if a 771rit of falſe Judgment 
is bzought in the Common Pleas, upon a Judgment given in a 
Court of antient Oemeſne and reverſed, the Plaintiff ſhall not 
have Judgment there to recover Seiſin of the Land, but ſhall be 
reſfozed to his Agion_z upon which he ſhail have ſuch Judgment as 
fs uſual to be given in the inferiour Court, E197. 
Do if a Bill in Chancery is diſmiſſed, and upon an Appeal to 
the Parliament that diſmiſſion is reverſed, the Court of Chance- 
ry thereupon always gives Relief ſuitable to the Judgment in 
Parliament; foz upon ſuch Appeals and TUrits of Erro2 byought 
they have no Rolls befoze them, but only tenorem recordi, upon 
which no Judgment can be p2operly given; and therefoze if-B.R. 
where the Recoꝛd is ſhould not give Indgment, it would be a very 
impertea Recoꝛd, as ſtanding without any Judgment, becauſe by 
the Reverſal the firſt Judgment ts erroneous, | 
The Reverſal alſo above would be invalidated by this means: 
fo2 there can be no award of Execution there, and therefoze tis 
moſt agreeable to reaſon that the Court which ſends fo2th the Ex: 
ecution (ould alſo give the Judgment. 


E contra. A new Judgment ought to be given by that Court, 
which reverſeth the fozmer, and 'tis no Argument to ſay that the 
Exchequer-Chamber doth not give new Judgments upon the re. 
verſal of the old upon Demurrers ; fo2 that Court hath only a 
power to affirm oꝛ reverſe in ſuch caſes; it cannot award a 77(rit 
of Enquiry of Damages, and that was the reaſon of the new Judg⸗ 
ment given in B. R. in Faldo and Ridge's Caſe after a Reverſal 
in the Exchequer Chamber; it was a Judgment given in B. R. 
upon a Demurrer. EE 9 3 

But where Judgments are given in B. R. fo2 Defendants, ei- 
- ther in Ejeaments 02 ſpecial Uerdias, and reverſed in the Exche- 
8 they map award a Judgment Quod recuperare 
debeat, and that was the Caſe of Sarsfield and Witherly. 


Nom 


— 
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Now the Judgment above is not ſo much; tis Quod ;udicium 
præd. Revocetur, &c. which is only a ſtop to B. R. not to execute 
the founer Judgment; and therefoze cannot be conſtrued oz ertend- 
ed to give a new Judgment fo2 the Dekendant. 
But admitting B. R. could give a new Judgment upon the Re: 
verſal above, and ſuch as ſhould have been given upon the oziginal 
Becoꝛd, pet that muſt be underftood when the Judgment was gt- 
ven fo2 the Defendant ; but in this Cale the Judgment koz the 
Defendant is reverſed. 
Beſides, the Authozity of the Exchequer-Chamber is eſtabliſhed 27 Eliz. 
by Act of Parliament, and limited to particular Errozs ot Judg- cap. 8. 
ments in B. R. which Judgments they muſt either affirm 92 re- 
verſe by the expzeſs direction of the Statute,which enacts, That after 
ſuch affirming 02 reverſal the Record muſt be bzought back again 
into B. R. that farther Pꝛoceedings may be had thereon, as well 
fo? execution as otherwiſe, ſo that theſe Caſes do not reſemble 


It has been ſaid that the Parliament ſeldom gives any new 
Judgment, but only reverſeth oz affirmeth the Judgment below: 
But in the Caſe of Noel and Nelſon, they did mote than affirm the 2 Sand, 225. 
Judgment below, fo2 they gave an Award of Execution and Coſts 
fo delay upon the Mit of Erroz, and this map be very well done, 
koꝛ after the Chief Juſtice is commanded hy the CUrit of Ertoꝛ ta 
ſend the Recopd to the Ring in Plarliament, that the Pꝛoceedings 
below map be examined; then follow theſe wozds, Ut inſpectis Re- 
cordo & proceſſu prædictis ulterius inde de aſſenſu Dominorum ſpi- 
ritual ium & temporalium in eodem Parliamento exiſten &c fucrit 
faciend. which impoꝛt that ſomething elle may be done, beſides 
_ reverſing 02 affirming the Judgment. 
*Tis plain that Judgments have been given by ſuperiour Courts 
upon Reverſals,and ſent down to the Courts below to execute: As, 
Erroꝛ was bꝛought in B. R. upon a Judgment in Ireland in Efec- 
ment, where it was given fo2 the Defendant and reverſed here, 
and the Judgment was, Quod querens recuperet Terminum ; and 
becauſe by the CUrit of Erroz, the Reco it ſelf was removed, | 
and muſt therefoze remain as a Recozd here after the Reverſal, - 
therefoze B. R. did make a Mandate to the Chief Juſtice there 
to (ce execution done. 


But at another day the Chief Juſtice delivered the opinion of the 


Court, That they had executed their Authozity by giving the firſt 
Judgment, and that there was no Pꝛeſident of B. R. giving a new 
Judgment after a new Reverſal above ; whereupon the Remititur, 


by 
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by which the Necoꝛd is ſent back to B. R. being not entred, the 


Court of Paritament was moved upon this matter, and a new 


rad. be: was added, that the Platntift recuperet Terminum ſuum 
n Ke. 


Ruſſel's C aſe. 


12 a Prohibition to the Court of Honour held ke the Earl 


Marſhal upon a Libel there, ſetting fozth, that there are thee 


| Kings at Arms, Garter, Clarencieux, and Norroy, and ſir pe. 


 - ralds6skilful in Deſcents, Pedegrees, and Arms, to whoſe Of. 


Sid. 355» 


13 R. 2. 
cap. 2. 


fices it doth belong to Marſhal Funerals of great Perſons at re. 
queſt, &c. and that Ruſſel and others had encroached updn their 


reſpeaive Oklices by taking upon them to paint Arms and Martial 


Funerals, &c. 
The Defendant cuggefted the Statute of Magna Charta, viz. 


that no Pan ſhall be diſeiſed of his Liberties and free Cuſtoms, 
but by Judgment of his Peers, &c. 


The Council againſt the Prohibition inſiſted that it would not 


pe to this Court of Þonour, tis a Court by p2eſcription foz De- 


grees of Honour, and the Heralds there pꝛoceed accoꝛding to an- 
tient Cuſtoms, and being skilful in Deſcents and Pedegrees, 
do at the requeſt of ſeveral Perſons Marſhal Funerals; and ik 
igno2ant Men ſhould be (ſuffered to attempt things of this nature 
great Confuſions would follow amonſt noble Families, 
They haveias abſolute a Determination in matters of Þonour, 
Pedegrees, Deſcents and Armozies, as the Chancery hath in 
matters of Equity, and no Pyohibition was ever pet granted to 
a Court of Cquity. i 
This being a Court of great Antiquity hath endeavoured ſeve- 
ral times to extend its Jurisdiation ; and therefo2e (ſeveral aas of 


Parliament have been made to reſtrain them in their pꝛoper limits, 
but care was always taken to peeſerve their Rights, 


By the Statute of 13 R. 2. the Authozity of the Earl Barſhal 
ts declared, and a remedy is given, where tis abuſed, but tis 
not by way of Pꝛohibition by the Courts at Law, but by a Pꝛiby 


Seal from the King directed to the Earl Marchal not to pꝛoceed 


where he has no Authoaity ; and fo2 theſe reaſons lt was pꝛayed 
that no un might be granted. 


E contra. 


Tin. 4. NI in, K. 1693. 5 
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E contra. It ON admitted that the Court of vonout hath a 
Jurisdiaion to Martial Arms, but the Plaintiff in the Pꝛohibitt⸗ 
on had not offended againſt that Court, foz he had all his Eſcut- 
cheons from the Heralds, and as to martialling Funerals there ate 
no negative woꝛds in the Statute of R.z. to reſtrafn him; neither 
have the Þeralds any ſuch power by the oziginal Patent, by which 
they are incowpozated ; they map as well complain againſt every 
 Upholfter who hangs a Room with Pourning, and againſt every 
Parich Clerk who aſſiſts at Funerals, as againſt the Plaintiff in 
this Cale; therefoze they ought to be pꝛohibited. 
Curia. Upon the matter ſet fo2th in the Libel they might 
maintain an Action on the Cale; fo? if true, tis a wꝛong done to 
their Poſſeſſions by doing (uch things which belonged to their re- 
ſpective Offices 
pere is no complaint of any thing done againſt the Rules of 
Donour 3 and therefoze this matter cannot be derermined, unleſs 
a Pꝛohibition is granted, and the other (ide demurr to the Sug- 
Manp Pꝛohibitions have been granted in caſes of like nature 
as to the Outchy-Court in matters of Cquity ; andſo a [2ohtbt- 
tion was granted in this TAs 


Culliford verſus Blandford. 


E B T upon the Statute 23 H. 6. againſt the apo) of 14 
Dorcheſter fol a falſe Return of a Burgels to Parlia- 4 f, 
ment; by which Statute the Penalty of 40 J. is given to the | 
King, and 40 l. to the Burgeſs choſen, and not returned, ſo as ng 
he ſue for the ſame within three Months after the beginning n 
Seſſions of the ſaid Parliament, or to any Perſon, who in default 

of him ſo choſen, ſhall ſue for the ſame. 
ThePlaintiff was a Stranger, who after the three Months, 
and before the end of one whole Year, ſued out a Latitat a- 
gainſt the Defendant, but this was within a Year after the Offence 
committed, 


( 1.) The Queſtion was, Chether the Plaintif was a com- 
mon Jnfozmer, and lo ought by the Statute 31 Eliz. to bing 2? 
his Action within a year after the Dffence. In the Pꝛeamble of 
that Dtatute tis ſaid, That no 3 * than the party Erie 

en 


31 \ Eli. 
cap. Jo 


I . * 1 
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ved, ſhall be received to fnfoqm upon a penal Statute, and 
then it 1s Enaged, that where a Fontetture is given to the King 
only, the Action hall de bzought within two years after the 
Dffence 3 but if it be to the King and Pꝛolecutoz, then it muft 
be within a year. 8 + Wo 


(2) If the Platatiff wall be taken to be a common'Infor- 


mer, then whether the ſuing out this Latitat is a Commence- 


ment of the Aalen. 


Jullice Eyre and Gregory held the affirmative in both points; 
but they inliſted chiefly on the firſt point, That the Plaintiff is 
no common Jnfozmer, becauſe the penalty was given to the 
Pyoſecutoz, and no time limited by this Statute when he ould 
commence his Action. pe ſtands now in the place of the party 
grieved, who did not fue within the thee Months limited by 
the Act, and no body will ſap that he is a common Jnfo2mer. 
Che other two Judges donbted of this Point, but were di ⸗ 
vided upon the ſecond, viz. | | 
Juſlice Dolben was of Opinion, that the ſuing out of the Latitat 


within the year, was a good commencement of the Suit, and 


ſufficient to avoid the Statute. 5 

But the Chief Juſtice held, That a Penalty being given to 
the King as well as the Pꝛolecutoꝛ, if he had bꝛought his Aion 
fo2 the whole 80 l. tam pro Domino Rege quam pro ſeipſo, he 
had been within the Statute of 31 Eliz. and a common Jnfoz- 
mer; but here the Action was bzought only fo; one 401. which 
makes ſome alteratton. _ - 

But as to the ſecond Point, a Latitat was never yet con- 
ſirued to extend to a Statute where a Penalty is given to the 
Pꝛoſecutoꝛ, and therefoze cannot be a commencement fo2 a Suit 
upon a penal Law. | =E 

'Tis otherwiſe where the Party is limited and batred from 
his right by any Statute foz not pzoſecuting in time; therefoze 
ik the firſt Point is not foz him, the laft is againſt him, but yet 


the Plaintiff had Judgment. 


Smith 
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Smith verſus Milford. 


Pon a ſpecial Uerdid in Czectment the Caſe happened to 

be thus, viz. 
John Dalacourt being ſeized in Fee of the Lands in queſtion, 
did by Indenture bearing date the fifth of June, 17 Car, 1. and 
made between him of the one part, and John Perenchard any 


John Cadidge of the other part, in conſideration of a Barriage 
then intended to be had between George his ſecond Son, with 


Mary Perenchard, and in conſideration of a Potion of 200 |. c. 
and fo2 the ſettling his Land upon the Truſts therein declared, 
did covenant with the (aſd Truſtees to levp a Fine of his ſaid 
Eſtate befoze Michaelmas Term next following to the uſe of 
himſelf and Elizabeth his Mike, and to the Survivo? of them 
fo2 like, then to George his Son fo2 life, then to Mary his in⸗ 
tended 7Uife fo life, and afterwards to che Heirs of he Body of 
the ſaid George to be begotten on the Body of the faid Mary 
Remainder to his own right Þeirs. 

There was no Fine levied, but three years after the ſealing 
this Deed John Dalacourt made his (ill, in which (amongſt 
other things) there was this Claule, viz. | 
Item, I do ratifie and make good all thoſe my Eſtates made or 
granted! in Marriage to George my Son, according to the Writing 
made by me in truſt. 

The Jury found that there was no Uriting made by him in 
truſt to any other Perſon oꝛ Perſons whatſoever, other than 
the Deed of the fifth of June, which they found to be the very 
Deed of John Dalacourr. 

They found that the lald John Dalacourt had Iſſue John his 
eldeſt Son and Heir, who entred and died, leaving Iflue ory 
his only Daughter and Heir. 


Theyp find that George his ſecond Son and Mary died, leaving 
Iſſue a Son, who was Leſſoz of the Plaintiff, cc. 

The Queſtion was, Whether the Mill did ſupply the defect 
in the Deed, which without a Fine would not operate to create 
an Eſtate Tail in George the ſecond Son. 

It was argued that it did, and that the Plaintiff had an Eftate- 
tail; fo} in 7Uills, if the intention is certain, though not fully 
expreſſed in wozds, tis well enough, 


8 2 — Now 


* and. ot. Moo io —_ 
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Hob. 32. 


1 Roll. 
Abr. 611. 


ft muſt be 


after the 
Statute of 


Wills. 


Now the intention of the Teſtatoz is very certain here from 
the nature of the thing deviſed, viz. 1 do ratifie all thoſe my 
Eſtates granted to George in Marriage: By which woꝛds he takes 
notice that George was married, that he granted an Eſtate to 
him, which is a compleat deſcription of the Deed, eſpecially ünce 

tis found that there was no other Mriting. 

And this agrees with the Rules of Law, that a Deviſe muſt be 
taken accowding to the Intent of the Teſtatoz, ſo as ſuch In⸗ 
tent is erpzeſſed in the Mill; and therefoze ſince the Statute 
of Uſes, ff a Deviſe was, that his Feoffees ſhall convep the 
Land to N. and his ÞÞeirs, this is an immediate deviſe of the 
Land it ſelf by reaſon of its Intention. 

Nap, it hath been held, that a man might deviſe an Ale be- 3 
koze the Statute; fo2 if he had made Feoffees to Uſes (which 
he could not by the Common Law, though he might by Cuſtom 
befoze the Statute, and* afterwards he had deviſed, that the 
Feoffees ſhould convey ſuch an Eſtate to W. this allo is a good 


roh 188. Deviſe becauſe of the Intention of the Party. Brook. Abr. Tit. 


1 Leon. 313. Deviſe plito. 48. 


2 Cro. 145. 


But a Cale which comes nearer to this in queſtion, is that of 
Molineux and Molineux, as repoꝛted by Juſtice Croke, viz. ic 
was a Devile of ſeveral Rents expreſſed in ſeveral Writings ; and 
it was adjudged a good Devile of the Rents themſelves; in 
which Caſe it is ſaid to be the opinion of the Chief Juſtices, ec. 
that if a Feoffment is made to divers uſes without Livery, which 
is as great adefecx in the Execution of that Conveyance, as a 
Fine is in this at Bar, and the Feoffo? afterwards deviſeth the 
ſame Lands in ſuch manner, and to ſuch Perſons as he appoint- 


i by the Deed of Feollment, tis a good Deviſe of the Land it 
elk. 


E contra. The cult confirmed no moꝛe than what was grant 


ed by the Deed, which was nothing at all ; it was barely a Co- 


Cro. Car. 37. 


venant to levy a Fine to ſuch Uſes, which cannot operate to raiſe 
any Eſtate without it is actually levied. 1 

The woꝛds in this Caſe are doubtful, and the Intention ok the 
Teſtato? doth not plainly appear ſo far as to dilinherit his Heir, 
who ts always favoured by the Law. 

A Deviſe of all his Mortgages to R. whom he made Executoz, 
this was held a good Devile of the Lands in Boztgage ; but in the 
lame Book it ts held, That a De vile of all his Eſtate, Mortgages, 


&c. 


Trin. 4 W. & M. in B. R. 1692. 
ä &c, whereof he was poſſeſſed, cc. that no Fee paſſed in the 


Lands moztgaged, becauſe the Heir ſhall not be diſinherited with 
out apparent intention of the Teſtatoz manifeſted by expzeſs and 


lain woꝛds int;he CUill. 


But without further Argument Judgment was given fo2 the 


23, 


* 
— 


Maſon verſus Hanſon. 


Ebt fo2 Rent by an Adminiſfrato2 due in the life-time of the 
Inteſtate, Upon nil deber pleaded, they were at Iſſue, and 
the Plaintiff had a Uerdic 3 and it was moved in arreſt of Judg⸗ 
ment that the Plaintiff had made out no Title, fo2 he had ſet 
koꝛth that Adminiffration was committed to him by the official Re- 
verendi viri Johannis Hall Præbendarii præbendi & peculiaris juriſ- 
diction de Brampton in Eccleſia Cathedrali de Lincoln, and doth 


not ſay that it did belong to him to grant Adminiſtration, &c. 

_ This Oklictal is neither Biſhop, O2dinary oz Archdeacon ; and 
therefoze it ſhall not be intended, that he had an Authozity, if 

not ſhewed by the Plaintifl, tis otherwiſe in caſe of a Defen- 

dant. : Cro. Eliz. 


_ This is in a peculiar Jurisdicion, and therekoze in entituling 355 791 
himſelf, the Plaintiff ought to ſap, cui adminiſtratio pertinuit, &c. Se 3 
and ſhew that he had a lawful power to grant it, foz it ſhall not Stile 282. 
be pꝛelſumed to be pꝛoved at the Trial; he may have a peculiar Ju. 

risdiction to be exempt only from the Aiũtation of the Biſhop, but 


not to grant Adminiſtration. | 


| 1 | 16 & 17 
E contra. This might have been a good Dbjection upon a De- 85 Te 
murrer, but tis cured by the Uerdic fince the Statute of 17 Car. 2. 2 1 
and befoze the making that Statute, it hath been held that in an , 8nd ep 
Action bzought by an Adminiſtratoꝛ omitting profert hic in Curia li- Sid. 3 a 
teras Adminiſtrationis, wag good atter Aerdia, (o the Judgment in 


this Cale was affirmed. 2 
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Hele bel the Biſhop of Exeter. G al 


* 


N a Quare impedit the Plaintif Sampſon Hele declared, That 


Caſes in Par- | 
lament 88, he was ſeized of the Banno? of Southpole in the County of 


„ Devon in fee, to which the Advowlon of the Church there did be- 
31: long, and that being (oleized he pteſented, &c. that his Pteſen- 
tee was afterwards admitted and inducted, and that rhe Church 

became void by his Death, and that now it belonged to him to pje- 
ſent, but was hindzed by the Biſhop and his Collatee, &c. 

- The Biſhop pleaded in Barr, viz. That the Church was with- 
in his Dtoceſs, that he claimed nothing but as Dwdinary, that it 
was a Benefice with Cure, &c. that the Church became vold by 
the Death of the laſt Incumbent, &c. that the Plaintiff did pꝛe⸗ 
ſent to him Francis Hodder within ſir Months after the vacancy, 
as his Clerk, qui quidem Franciſcus Hodder fuit Perſona in litera- 
tura minus ſufficiens ſeu capax ad habendum dictam Eccleſiam, &c. 
that the Biſhop did examine him, as he lawfully might, and 
upon his examination found him to be in literatura minus ſufficien 
ac ea ratione fore perſonam inhabilem & minime idoneam ad haben- 
dum beneficium cum cura animarum; fo; which reaſon the Biſhop 
did refuſe to admit him, and gave notice thereof to the Plaintiff 
within (ir Months after the (aid refuſal that he might pꝛelent ano- 
ther, &c. That the Plaintiff did not pzeſent within the ſix Months, 
by reaſon whereof it belonged to the Biſhop to collate, &c. who 


thereupon did collate the other Defendant, who was inſtituted, &c. 
Et hoc paratus eſt verificare, &c. ; 


The Jncumbent pleaded the ſame Plea ; 


The Plaintiff replied, That Hodder was Uicar of the Church 
of Uxborough in Commitatu præd. at the time of his Pꝛeſentati- 
on to Southpole; that he was homo lirerarus, and in Peſts O1- 
ders, and was licenſed to pzeach the wozd of God by the late Bi⸗ 
ſhop of Exon, and had celebzated Divine Service many pears, 
and was ſatis & ſufficienter literatus to celebzate the ſame, &c. 

There was a Rejoinder and Sur-rejoinder much to the ſame 
effec with the Plea and Replication, and upon a Demurrer to 
the Sur-rejoinder, the Queſtion iu the Common Pleas was, 

and afterwards in B. R. upon the Pleading. 15 


F02 
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' Fo? it was admitted by both Courts that the Oxdinary in this 
Caſe was not a Pinifter but a Judge conſtituted by the Law of 


the Land, and that it was p2oper to his Dffice as Judge ta ex- 
amine Perſons pjeſented to him by Patrons, &c. and if he found 
them defective in Learning, that he may refuſe to admit them. 

That it was againſt ſenſe and reaſon, and againſt a plain and 
politive Law to objec, that becauſe this perſon hath been ozdain- 
ed by a fo2mer Biſhop, and admitted to another Curacy, that 
therefoze he ſhall be pzeſumed to have a ſufficiency of Learning : 


and that his koꝛmer Examination and admiſſion, ſhall be an Eftop- 


pel (as it was ſaid) againſt all ſucceeding Biſhops of that oz any 
other Dioceſs. 
Fs every Owinary is obliged by the duty of his Dffice to judg 
fo2 himſelf, and therefote tis plainly againſt Common Reaſon fa; 
him who is appointed to be a Judge to ſap a Man is ſufficiently 
1 becaule another perſon in the lame Difice bath thought 
im lo. 
 *Tis likewiſe againſt a poſitive Law, fo2 the Statute of Articuli 
Cleri pjobides, That if the Biſhop refuſeth to admit Eccleſiaſticks 
propter defectum ſcientiæ, thep ſhall not be examined by the Lay- 
men, foz that is againſt the Canons, but they ſhall go to an Ec- 
cleſiaſtical Judge, cui de idonietate perſonæ præſentatæ pertinet 
cxaminatio. 


Now tis plain by theſe wows the Pzeſentee mult be idonea per- 


ſona, and that the Biſhop to whom he is peſented is the Judge of 


his ability, 


But in the Common Pleas the chiet Objections were to the 
Pleading, and therein it was conlidered, | 


(8) bat Learning was requiſite to capatitate a Man to babe 
a Living, Cum cura animarum. 
(2.) Whether by the Plea it was ſufficiently ſhewed that Hod- 
der the Preſentee was incapable. 


As to the firſt point, an ordinary Sufficiency in bes; is 
enough to entitle a Man to peach, ko; otherwiſe in many Pariſhes 


there would be no pzeaching, and that to underſtand the Latin 
Tongue was not an abſolute qualification to reading and paying, 
ſince both the Scripture and Liturgy are now in Engliſh. 


'Tis true, as to pzeaching tis required by a particular Law to :3Eliz< 13. 
- underſtand the Latin Tongue, viz. to be able to auſwer and ren- 


der to the aa an account of his Faith in Latin, otherwiſe 
not 


Cap. 13. 
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not to be admitted to pzeach, and ſince that is allowed by the Law 


to be a ſufficient Qualification, the Defendant ought in his 
Plea to have purſued the Statute by ſhewing that the Patente 
could not render an account of his Faith in Latin. 

But be it how it will, minus ſufficiens in Literatura can be no 


you Plea, becaule of the incertainty. 


7 Rep.68 b. 


( 2.) And therefore the Defendant ought to have ſet fozth in 
what — this Hodder was defective, that this Court might 
judge whether it was good cauſe of refuſal by the Biſhop. 


'Tis a Rule in Law, that all Pleas which go to the diſability of 
a Perſon ought to be certain, and therefoze a Plea of Ercom- 
munication, propter contumaciam in non comparendo, being taw- 


- fully cited, hath been adjudged naught, becauſe ft doth not ſhew 


Lit. Sect. 


195. 
Ralt. Entr. 


any ſpecial Cauſe, that the Judges of the Common Law may 

— 8 the ſpirftual Court had Cognizance of the oaiginal 
aule. 

So in an Acton ought by a Aillain, fozmerly it was not 

enough foz the Loꝛd to plead that he was his Uillain, but he muſt 

ſhew how, viz. uod pred. A. eſt villanus ipſius B. ſpectans ad 


manerium ſuum de R. &c. 


But fo2 an Authozity in point Specott's Caſe was relied on, 


where the'Bilhop pleaded, that the Pꝛelentee was Schiſmaticus 


inveteratus, and the Plea was held ill, becauſe he ought to ſhew 
the particular Schiſm ; fo2 tho he is appointed Judge de idonietate 


perſonæ, pet becauſe tis to juſtify his own Act to the pꝛejudice of 


another which Ac is of Reco, therefoze ſuch general Allegation 


'Tis no Dbjection to ſay, That the tempozal Courts cannot 
determine what is Schilm ; fo? let the Cauſe of Refuſal be what it 
will, it myſt be direaly (et fozth and alledged? if it be ſpiritual the 


Party map deny it, and then the Court muſt waſte to the Metro. 


Cro. Eliz. 
186. 

Sid. 295. 
March. 96, 


politan to certify the cauſe, whether juſt o2 not; if it is tempozal, 


then he may traverſe it, and the Jſſue taken upon the Traverſe 


ſhall be tried by a Jury. | 

In Common Actions on the Caſe the Law requires certainty, 
and an Ejeament de uno Meſſuagio five tenemento, oz de uno Meſ- 
ſuagio five repoſitorio was held ill, becauſe of the incertainty in 


the one Cale, and becauſe of the vartous Signification of w_ wo2n 
Repoſitorium in the cher cale, 


Pany 
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Many more Inſtances map be given of this nature, the Books 
are full ot them: As, if Detinue of Charters be pleaded in Dower, 
tis not good without ſhewing the certainty of the CUritings, oz 
that they were in a Cheſt, &c. 4, . | 

So where a Yanundertook to bying a ſufficient Man to be bail, 


&c. tis not enough to plead, That he bzought a ſuffictent Man, 
but he muſt ſhew quomodo ſufficiens. 4am we T 
And if the Law requires ſo much certainty in theſe Caſes, a 


fortiori tis required in all Pleas, which go to the Diſability of a 
| Perſon in his Pꝛokeſſion. E 


The wozd Literatura is an ambiguous and equivocal Expreſſion, 
it ſignifies Sꝛammar Learning, waiting, reading, oz any ſo2t of 
Learning, poſſibly the Biſhop might intend that Hodder did not 
write a good hand, he could not mean any ſuch Learning, which 
was p2oper foꝛ his Pꝛokeſſion, becauſe that muſt be particularly al- 
ledged to ſhew wherein the Jnſufficiency did conſiſt ; but ik Tue 
had been taken upon this ſingle wozd Literatura, the Court would 
have been miſguided ; fo2 if he had been found inſufficient in the 
Mathematicks oz Aſtrology (fo2 thoſe are Literaturæ) he muſt. 


* 
* 


= 


have been refuſe. 


E contra. Firſt it was pꝛemiſed, That no particular Rules oz 
Meaſures were ſettled by the Law to ſhew what Learning was ſuf- 
fictent to qualify any Man fo2 a Benefice ; therefoze a General Al- 
legation that he is minus ſuſſiciens in Literatura ig enough to un- 
qualify him fo2 that purpoſe. „„ 
And this would not be any means to exalt the power ok the ©2: 
dinary by giving him a Latitude of refuſal upon ſuch a general in- 
ſtance of ability, and ſo to injure the Patron in his right of p2eſen- 
tation: fo2 if the tempozal Courts ſhould take upon them to judg 
in this matter, tis the (ame thing to the Patron, becauſe tis e- 


qual to him which of thoſe Courts is to declare the inſufficiency of 
the Perſon preſented, 


Therefoxe this Pleading mult be good, 


(10 From the Impoſſiblity of pleading it otherwiſe. 
(2.) That it is certain enough. 


| Firſt, From the impoſſibility of pleading otherwiſe, fo? the na- 
ture of the thing will admit of no greater certainty; if the Biſhop 
ſhould ſet down every aa? defect in learning, it would be 


impoſſible 
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"{mpoſſible to ſoln Iſſue upon it, and then the Plaintiff would have 


demurted, &c. It he ſhould aſſign but one particular Cauſe, 


that would likewiſe be inſufficient, becauſe one ſingle Ac would 


not make ageneral inability, as thoſe wows minus ſufficiens 


do (mpo2t, and therefoze inhabilis, &c. 
Learning is a thing which contiſts in many narticulars, and the 


Judgment which is to be made upon ft may atiſe upon variety of 


Queſtions and Anſwers; the right of examination belongeth to 
the Biſhopz and therefore if he find any defec in Learning he may 
refuſe the Clark and plead as he hath done minus ſufficiens in lite- 
ratura, fo} he cannot plead otherwiſe. 

All other inabilities of a Clergy Man conſiſt and do depend up- 
on one ſingle inſtance, as Baſtardy, Excommuntcated, &c. and 
therefoze the true reaſon why in all ſuch Caſes Criminoſus gene- 
rally is not a godd Plea, is, becauſe if any one of thoſe ſingle in. 
ſtances is diſtinalp alledged, and well Poved, it would make the 


Clerk minime idoneus, &c. 


But it will not be ſufficient to lay a Man is unlearned becauſe 
he is defective in one ſingle point cf Learning, oz fn any one 
Art 02 Science, this defect muſt ariſe from a general inability, and 
doth conſiſt in many particulars impzacicable to be enumerated 
in a Plea, and not to be pꝛoved by one ſingle inſtance. 5 


(2.) The certainty of this is to be conſidered in relation to the 


Pethod of the Trial, and the matter to be put in Iſſue. 


Hob. 296. 


And as to that, greater Latitude bath always been allowed in 
the trial of ſpiritual Cauſes than in thoſe tried in the tempozal 
Courts 3 therefoze thoſe who argued againſt the Plea in Specot's 
Caſe, ſaid, That criminoſus and perjurus was not good without 
ſhewing the particular Cauſe wherein, &c. which the Lozd Ander- 
{on held to be true, but took this difference, becauſe thoſe 4qs 
were triable at the Common Law, and matters,{which are iſſuable 
there ought to be particularly alledged, but where the Action 18 
once well commenced, and Literature which is the Subſtance of 


the Plea comes in incidentally, tho the Trial is to be by Eccleſt- 


aſticks, yet the tempozal Courts ſhall pꝛoceed to give Judgment 


upon their Certificates. 


Dyer 254. 
2 Roll. Abr. 
355 


The Biſhop of Norwich his Cale, cannot R any reaſon be 
objected to this matter it was fn a Quare impedit, where he plead: 
ed, that all the while hehad been Biſhop, &c. the Pꝛelentee was 
a Common Haunter of Taverns, and of unlawful Games, ob 


noo 
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quod & diverſa conſimilia crimina, he was criminoſus, &c. Tig 
true this was held an ill Plea, but not from the uncertaintp of 
ft; twas becauſe the matters of which he was accuſed were not : 
evil in themſelves,but were offences only pꝛohlbited by particular | 
Laws, and lo no juſt cauſe of his refulal 
| The only Caſe which can be objected with any colour ig Specott's 
|  Caſein the 5th Repozt, where it was held, That the Biſhop ought / 
= to ſhew the particular Schiſm, ck. 
= But this Plea may be diſtinguiſhed from that Judgment ſe- 
: beral ways, | 


Firſt, Becauſe in that caſe there was a poſſibility to ſet out the 
particular Schiſm ; but the Jnſufficiency of Learning cannot be 
ſet fo2th, becauſe (as hath been ſaid) it depends upon ſuch varte- ; 
 tpof Queſtions and Anſwers, and doth not conſiſt in any particu- 0 | 
lar thing, ſo as to wok a general dilability. . 3 _ 
Ik one ſingle inſtance had been ſufficient fo2 that purpoſe, the _ =o 
Biſhop might have returned this, viz. The Ax of Unifozmity © : 50 : ! 
Having pꝛohibited pꝛeaching without a Licence from the Oꝛdinar n 
und enjoined the reading the 39 Articles in his pzeſence, and de 
tlaring the Perſons aſſent thereunto: Jt was done thus, viz. 


Ego ſubſcribo ad tricena novena articulorum fiderum. 


Jn the next place the Statute of Articuli Cleri, pꝛobides, That | 
Perſons who are ſpiritual, ſhall not be under Eramination of : _ 
Lay-men if the Biſhop ſhould refuſe them fo2 want of Learning, =_ 
or other reaſonable Cauſe : Now Schiſm comes under that gene⸗ 

ral Clauſe, which may be one reafon why it ought to be particular: 
ly ſet fozth 3 becauſe tis traverſable, but the (ufficiencyof Learning 
— be traverſed, tis only inducing to the diſability of the 

lerk. RE, | 8 . 


And then laſtly, the Plea in Barr in Specott's Caſe was in the 
the affirmative 3 therefore it ought to have been let fozth, wherein 
he was a Schilmatick; but in this Cale tis in the Negative, and ſo 
the Defendant need not ſhew wherein the Clerk was unlearned, 

Another Queſtion was raiſed, viz. Whether Hele the Patron 
had ſufficient notice in this caſe to pꝛeſent his Clerk; and it was 
ſaid he had not, becauſe the ſir Months ſhall commence from the 
time of notice of the retuſal, and the Biſhop had collated within 

that time, that till ſuch notice was given the Biſhop was a Di⸗ 
| —S- | ſturber; 


5 Rep. Man- 
ſer's Caſe, 
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ſturber 3 and therefoze in the Pleadings the notice is generally 
alledged to be the ſame dap With the Refuſal : but however there 
ought to be a convenient tim. 5 
But it was anſwered, and ſo is the Law, that in caſe of refuſal 
fo? inability the fix Months ſhall commence from the time of the 
' Kelw. 50. b. Death of the laſt Incumbent, becauſe the Patron ought to pyeſent 
Dyer 327. © Clerk that is qualified, otherwile his Pꝛeſentation is void, and 
Degg 8. fhall not ptevent the Laple, : 
Co. Elz. . Cis true, it has been the opinion of this Court, That notice 
pg 2. of the Refuſal ought to be given to the Patron immediately, or 
1 Leon. 31. Within convenient ſpeed as may be: Thole are the words of the 
Book; but tis ta be obſerved, that it was in a particular Caſe, 
where the Patron did not pzeſent till ſixteen days within the ſix 
Months after the avoidance 3 \o that the time expiring, the Bi- 
ſhop refuſed the Clerk, but gave no notice to the Patron till thꝛee 
daps after the Months were expired, and then collated: Now 
this was held (and with good reaſon) too long a time fo2 the Bt- 
ſhop to delay the notice, it was purely a deſign to pꝛevent the Pa⸗ 
tron of his Pꝛelentation: Foz, if he had given notice befoze the 
ir Months had been expired, the Patron might have pzeſented 
another qualified. 8 


Beſides, in the caſe at Barr, the Patron had four Months time 

to pꝛeſent after notice, &c. I . 
But upon the uncertaintp ok the Pleading, Judgment was 
given in the Common Pleas fo; the Plaintiff, and affirmed upon 
Erroz in B. R. but afterwards reverſed in Parliament. 


* 


Bagnell verſus Abnett. 


In the Common-Pleas. 


) 


1 a ſpecial Qervict in Ejeament the Caſe was thus: 
John Herbert was ſeized in Fee of the Tenements in queſti 
on, and had Jſlue two Daughters; : 

Margarett married to one Lander, and Elizabeth. 

Margarett had Jſſue John and James, &c. and the ſaid John Her- 


bert being ſo ſeized of the Tenements afozeſaid,called by the names 
of upper and lower Houſe Tenements, one of which the Jury 


found to be of the yearly value of 30 l. per Annum, and the other 
of 
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of 40 1. deviſed them in theſe wozds, viz. J deviſe All my Mel- 
ſuages in Milwich, Corton, and Fraſdale (to Truſtees, &c. nam- 
ing them) upon ſpecial truſt foz payment of Debts, until my 
Gꝛandſon John Lander attain the Age of 21 years, and from 
thencefo2th J give All my ſaid Meſſuages, Lands and Tenements 
in Milwich, Corton, and Fraſdale, as followeth : TO WITT, 1 
Two parts of the Nether Houſe Tenement (the whole in 3 to be di- | il 
vided) fo the raiſingof 2001. &c. the Remainder to John Lander 2 
and the Heirs of his Body, Kemainder to James, and the Þeirs 
ok his Body, Remainder to the right Heirs of the Deviloz; the 
bother third part after ſome Truſts, &c. he deviſed to John and 
James ut ſupra, but did not mention the Upper-Houſe Tenements. 
John Herbert died, and John Lander alſo died without Jſſue,&c. 
and James the ſecond Son of Margarett was Leflo2 of the ]latn- 
The Queſtion was; Uhether the videlicer, and the Clauſe 
which follows ſhall relate only to teſtrain the Oeviſe to the Nether 
Houſe alone, 02 whether the whole Eſtate is not deviſed by gene- 
ral wozds deviſed to the Gzandſon ; fo2 ff not, it muſt come to 
the Oaughters. N * 
_ The Clauſe coming aftet the Viz. doth not reſtrain this de 
pile to the Nether-Houſe Tenements ; but upon the whole Con- 
ſtruction of the Till, both the Tenements paſs to the Leſſoz of ; 
the Platntiff ; fo2 the general woꝛds compꝛehend the whole Eſtate, 3 
and the Viz. is only directive how part of it ſhall go, and if it be iþ 
not thus expounded: tis repugnant. 5 | | 


E contra. The Upper-Houſe Tenements do not paſs, fo2 both '. = 
are diſtina parts of the Teſtatoz s Eſtate, and diſtinaly deviſed ; —_ 
therekoze tis againſt the Rules of Law, That one ſhould paſs by 
the Devile of the other, eſpecially tn this Caſe, where the Teſta- it 
toꝛ himſelf diſtinguiſhed them by his Till, 1 bl! 
Agreeable with this was a Reſolution in this Court, Hillary, 5 | . 
11 Car. viz. A Man was ſeized of a Comer-{Þouſe, and another 0. Car. bl 
- Contiguous in the occupation of ſeveral Tenants, and deviſed C0. 63. 
the Comerhouſe, reciting it to be in the occupation of the p2oper Jones 37% 

Tenant, and of him who was likewiſe Tenant to the other Houſe 2 
Now they would have that other Houſe paſs by that Deviſe, be- 
cauſe the Tenant of it was named; but it was held, that it 93 
ſhould not, fo; nothing paſſed, but what was particularly expzeſſed, 
which was the Cozner-houſe, and that the miſtaken addition of a 

1 5 wong 


Cro. Elz. 15. ne 
2 Leon. 226. 


* 


7 
TY 


ently 
made certain by the name ok a Comer-houſe. T6 
{Wherever any Land is erpeſiy deviſed, no Jmplication, tho 
ver (o ſtrong, ſhall carry it otherwiſe ; as if a man have a 
31 130. Farm called by a particular name, part whereof was let, and 
Moor 123, Part uſed by the Dwer himſelk, who deviſed all his Farm (naming 


' wong Tenant, ſhould not make that void, which was ſuflict 


124. lt) andthe Lands thereunto belonging (in the Tenure of his 


Tenant ) to his Mike fo2 life, and that it and all the reſt of his 
Lands ſhall remain to R. after the Death of his Wife ; theſe wows 
ſhall not carry it by Implication to the Wife, becauſe there was 
an erp2eſs deviſe to her befoze of the other part. 
Dyer261. b. Many moze Pooots might be bzought of this nature, the 
Books are full of them, both modern and ancient, viz. as where 
a man having Lands in a Utll and in two Hamlets in the ſame 
Qill, deviſed all his Lands in the!'Uill and in one Hamlet by parti- 
cular name, it was held, that no moze paſſed than what was 
Cro. Eliz. Eerpeſſed, and that the Lands in the upper Hamlet did not paſs. 
674. But the Caſe which comes neareſt to this in queſtion, is where 
the Teſtatoz had a Farm which extended to two Uills, which 
Farm was called Heylands, and the Deviſe was of all his Land 
(in one Gill, naming it) called Heylands, &c. nothing paſſed but 
what was in that Gül; and the Reaſon given was, becauſe no- 
thing moe ſhall be intended than what was exptefſed by the Te- 
Chere is pet a ſtronger Caſe than this at Bar; it was, viz. 
a Man had an Houſe in Oxfordſhire, and Houſe and Lands in 
Hertfordſhire; and the Mill was, viz. J bequeath all that my 
Houſe in L. in Oxfordſhire, with all other my Lands, Meadows 
and Paſtures, &c. in Watford] in the County of Hertford, &c. now 
it was adjudged, that the Houſe in Watford did not paſs, becauſe 
it was in a Mill which muſt be conſtrued accozding to the ex- 
peſs wozds and intent of the Deviloz; if it had been in a Gzant, 
then the Houſe would have paſſed as well as the Lands; fo? eve- 
ry man's Gzant muſt be taken in the ſtrongeſt ſenſe againſt the 
SGzantoꝛ himſelf ; and of this Opinion was the Court in the pzin- 
cipal Caſe, viz. that the Adverb videlicet was diſtributibe here, 
and ſhewed what the De 


i vilee ſhould have; fo the Plaintiff had 
Judgment niſi. 


2 And. 123. 


- 
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Whittingham verſus Andrews. 


5 of a Judgment in Ejectment in the County Palatine 

f Durham; the Declaration was de Mineris carbonum 

in Gateſide. | 

Jt was objected, that this was very incertain; koz the 

Plaintiff ſhould have named how many Pines, becauſe in that 

County ſeveral men have'many Mines in one place. 
This ts as uncertain as an Ejectment of three Acres of Mea- 

dow and Paſture, not ſhewing how much of either. | 
So an Ejectment of a Peſſuage and ten Acres of Land, Ya. 66 

twenty of Paſture, and twenty of Meadow per nomen of a 

Meſſuage and ten Acres of Meadow more or leſs. Now the woꝛds 

more or leſs, could never be intended to extend to fozty Acres 

moze, there being only ten Acres demiſed, and {02 this ncertainty 

u Judgment was reverſed. 

It will not lie of a Cloſe, but it muſt be of a certain number + Rep. 

of Acres, and the number of the Acres muſt be particularly let 166. Stiles 

koꝛzth; and this was Savill's Caſe. 193, 202. 


Yelv. 118. 


E contra. No greater certainty is required than that the Oro. Car. 


Sheriff might know of what to deliver Poſſeſſion, which is done 2 
here, fo2 the waꝛos de Mineris carbonum aſcertain the nature ot r 
the thing in demand. N 
Cis true, an Ejeament de omnibus & orpimodis decimis 
is not good becauſe of the incertainty of what nature the Titles 
are; but if the wozd Fan o Lanz is added, tis well enough, 
becauſe the nature of it is then made certain. 
This Aaion is in the nature of Treſpaſs, becauſe of the Dama- Ct 
ges which are to be recovered; and one may being an Action of 1 Gold.172, 
Treſpaſs koꝛ a piece of Land without any other certainty. 173. 
Jt cannot be denied, but that many Judgments have been o_ Eliz. 
reverſed fo2 the incertainty of the Demand; but this Caſe was 58. 
not (o incertain that Execution could not be had of the Judg⸗ a — 
ment. 
© TheErception is, that tis de Mineris carbonum; if it hab nn 
been de Minera that is admitted to be certain enough. 
Now the nature of the thing will admit of no other Cer- 
tainty, kon a Mine of Coals runs though many Lands; and 


though tis but one Pine, yet when 'tis opened they ny 
| make 


E 
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make ſeveral Shafts to let in the Air 3 and if the Plaintiff had 
declared but fo2 one Mine, he could have recovered but one 
Shaft. ANON 5 

'Tis Uſage muſt kuppozt this Ejeament, if tis bzought ok 
fifty Acres in Ireland, though ſuch a Declaration would be un- 
certain here, yet this Court would not reverſe, a Judgment gi⸗ 
ven there without witing thither to know the Ulage 3 and of 
this opinion was the Court, That it may be good by Cuſtom 
of the Country, and therefoze the Judgment was affirmed. 


— - 9. ©. ©] 


Rex & Regina verſus Marriot. 


Dy the Statute of 5 & 6 Ed. 6. tis enacted, That no Perſon 
ſhall keep an Alehouſe, but ſuch who ſhall be admitted 
thereunto,and allowed in open Seſſions of the Peace, or elſe by two 
Juſtices of the Peace, Quorum unus, &c. under the penalty of three 
Days Impriſonment without Bail, and not to be diſcharged with- 
out giving a Recognizance with two Sureties to do ſo no more. 
The Defendant was indicted fo2 keeping of an Alehouſe without 
a Licence, and it was objected, that it would not lie, becauſe it 
was not an Dffence at the Common Law, but made ſo by this 
Statute, which gives power to the Juſtices of Peace in their 
Palm. 388. Seſſions to make enquiry into theſe Dffences by Pꝛeſentment, 
2 Roll. Rep. Thfozmation 02 otherwiſe &e@ 1 
395. But an Indicment is another ſozt of Punichment which is 
7 Rep. 36. not p2ovided fo2 by this oꝛ any other Statute: Now where a Law 
makes an Dffence, and appoints the method of Pyoſecution, ft 
— be puniſhed accozding to ſuch method, and no other- 
„Cid 642, This was the Dpinion ok the Court in Caſtle s Caſe, who 
: Roll, Reps was indiged fo2 taking upon him the Dffice of a Juſtice of the 
247. Peace, not having 20 1. per Annum, and ſending out of a ar- 
rant by virtue of his Commiſſion, the Penalty appointed by the 
8 P. 6. ca. Statute, is 201. a Potety to the King, and the other to the Jn- 
11. fo2mer, to be recovered by Action of Debt at the Common Law, 
and therefoze not to be indicted, TOS 


E contra. The Party may pꝛoceed by way of Jndicment, tho 
tis in a Cale where a new Offence is created by a particular 
Law, and where the Penalty is directed to be recovered by Bill, 
Plaint oz Jnfozmation, fo thoſe are affirmative wozds, andſhall 


not 


„ 
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not take away the general method of pꝛoceeding accowding to the 
Courſe of the Common Law. | neg 
The thing p2ohibted is of publick concernment, and an Indick. 


* 
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ment will lie againſt the Offender, if there are no negative words! Nod. 36. 


to reſtrain that way of pzoceeding, 


Chief Juſtice. An Jndiament being a ſummary way of pzoceed- 
ing, is mote beneficial fo2 the Subjec, and therefoze it ſeems rea- 
ſonable that ſuch a method (ſhould be purſued. ; 


To convey a Maid from her Parents under the Age of ſirteen 4 & 5 P. & 
- years, is no Offence at the Common Law, tis made (o by a par- M. 


ticular Statute, and Authozityis given to the Star-chamber by In- 
koꝛmation, and to the Juſtices of Aſſize by Jndictment to deter- 
mine theſe Offences, but yet the B. R. is not excluded; and co ft 
bath been conſtantly held ſince the making of the Law. 

'Tis pꝛohibited by the Statute of 22 Car. 2. to travel with 
mote than five Doſes at length; this is a new Law and a new 
Offence, and yet it was held, that an Jndiament would lie in 
B. R. againſt the Offender, tho a particular puniſhment is directed 

by that Statute. 5 1 ä 
| But Dolben and Eyre Juſtices, were of a different Opinion, 
they never heard of an India ment befoze fo2 keeping an unlicen- 
ſed Alehouſe 3 and this ſeems to be the Judgment of the Parlia- 


ment in 30 Car. 2. that an Indiament would not lie, becauſe the 3 Car. ca. 3- 


Convidion is to be upon view by the chief Officer within his Li- 
mits, 02 by Conkeſſion of the Party, oz by Dath of two TWitne(- 
ſes, and then the Penalty is to be levied by Diſtreſs. cc. 

| White verſus England. 


not ſerved an Appzentice ſeven years in any Art oz Myſte⸗- 


tp then uſed, ſhall uſe the ſame, &c. upon Pain to foxfelt 40s. per 


Month. 1 . 

An Action of Debt was bzought upon this Statute againſt the 
Defendant fo2 uſing the Crade af a Tiler, not having ſerved an 
Apprenticeſhip fo2 ſeven years. 5 | 

Che Defendant pleaded, That his Father was a Freeman of 
London, and that he was his eldeſt Son, and that jure patri- 
monii, he might uſe that Trade. 


Fro an OO 


bY the Statute of 5 Eliz. tis enacted, that none which hath 


— l * 9 ” - EY Tn oe RS 
Wants ORE Te e G - * n 
i * = * * 1 . * * 2 — 
7 4 - ER 4 = 2 0 oo 


. * n — — 5 r e — - 
Karte 0 4 En Lid RAN 
ER 8 r TOs oY _- n 5 
7 * . ORE 5, 04 * 
— > ow : 3 eg [2 Woes 8 65 £ 97 
; = EPS <5 
> 


G A. * F* 


= „„ 5 SI; Pr * * FFF 
8 8 E . 4 : 4 n . 1 2 ace Par : T7 £ 2 8 Ge PET End 2 7 * 
. . SE 3s SEAN N ve, Wd hoes 3 Bio oe, LM DDD DYDDCDSRTCTYTOSTTRHRROOD__Sz 
„ "on © —— 3 : . F — . EAN ooo Ros r 
4 5 — n . - 6 4 4 5 + 5 . I "Ms 2 e 8 2 2 
SSE 8 1 ; p 2 7 F ˙ Sz i , FP ph „ 4 . = 
r N + 1 5 WT, 6 0 
* By. +: £ y £5, 


L Trin. 4 W. & M. in B. R. 1692. 


Apon a Demurrer to this Plea the Council did not reſy upon 
ſt, but took Exceptions to the Declaration, becauſe tis not 
ſhewed that the Trade of a Tiler was an Art oꝛ Pyſtery uſed 
in England at the time of the making of the Statute. 


in the Statute, and lo by conſequence muſt be chen uſed ; but the 


Plaintiff was adviſed to wave his Demurrer, which he div, and 


paid Coſts, 
Howard verſus Tremain. 


In the ürth dap of June 1687. a Bill was exhibited in 


ſes in perpetuam rei memoriam. | 
In Trinity Term following the Defendant had a Commiſſion 


to anſwer, and the Plaintiff examined his Witneſſes de bene eſſe 


amine Ulitnefſes de bene eſſe, and that if they died befoze they 
are examined in Chief, their Evidence is good; but if ſuch Evi. 


would have a new Equity, 5 
Nothing is moze neceſſary than that the Examination of TUir- 


but no Anſwer came in till two pears afterwards, in which time 
two of the TUitneſles died; and the Queſtion now was, he- 
ther theſe Depoſitions could be read in Evidence at a Trial at 
Bar. 5 | 


It was aid, that it was the uſual pzacice in Chancery to ex- 


dence ſhould not be allowed at Law, it would be a means to en- 
large the Jurildiaion of that Court, and the Party grieved 


neſſes ſhould be in the pꝛoper Court where the Cauſe is 


kule to anſwer, he map ſtand out in contempt of the Court, and 
fo prevent the Plaintiff from perpetuating his Evidence; and 


depending; and this is the means to do it, viz. to examine 
them de bene eſſe; if the Defendant ſhould be obſtinate, and re- 


this is no inconvenience to the Defendant otherwiſe than by 
puniſhing his Perſon by Jmpziſonment ; fo2 after his Anſwer 


comes in, he hath the ſame advantage in every reſpec, as he had 


befoze he was in contempt, OS 
'Tis no Dbjection to (ay, that Iſſue was not joyned fn Chance- 


ry, becaule where Depoſitions taken in that Court, are given 


in Evidence at Law, there is no p2oof but of Bill and Anſwer 
filed in the Cauſe, pins 


f 


To which it was anſwered, that it was a Trade mentioned 


Chancery, and a Commiſſion pꝛaped to examine Witne(- 


And 
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And therefoze in the Caſe of Ford and Gay Depoſitions, tho 
eremplified, were refuſed by my Lozd Ch. Juſtice Pollexfen to be 
given in Evidence, becauſe there was no pꝛook of an Anſwer. 


E contra. There can be no Examination of TUitneſſes upon 
a Bill alone, and the fault is in the Plaintiff foz not compel- 
_ y Defendant to put in his Anſwer in two years after the 

Now when his Anſwer was filed, thoſe Oepoſitions which were 
taken de bene eſſe are of no uſe ; fo2 ſuppoſe a Bill is bzought a- 
gainſt Þusband and TUife fo2 ſomething which the Man claimeth 
in Right of his Mike, and TUitnefles are examined de bene eſſe, 
and then the Þugband puts in his Anſwer, this (hall not pꝛeju⸗ 
dice the Mike without her Anſwer. SE — 

This Court will not allow Depoſitions taken befozx Commil- 
ſioners. of Bankrupts to be given in Evidence here, no2 Depo- 
ſitions taken in the Eccleſiaſtical Courts, aud yet theses Courts 


have theKing's Authozity to examine Witneſſes. | 


Curia. Nothing can make it Evidence but the neceſſity of the +, 


thing; tis true, in Caſes of Mills it may be necefſary to era- NN 


b 5 3 : (} . 6 5 
mine CUitneffes to perpetuate their Teſtimony, but in this Caſe dhe opinion 


the opinion 
the Plaintiff was nonſuited upon Evidence viva voce, and after: 7 hohe 
wWards exhibited a Bill, and obtained theſe Oepoſitions upon Er Court were 


amination of his own Titneſſes, which is but Paper evidence at allowed to 

the beſt, and theretoze they enclined not to allow it: tamen quære. 8. 58 = 

| 3H; which was 
Rex & Regina verſus Bullock. "Ig accord- 


in, or keep in his Houſe a Croſs-bow, Hand-gun, &c. unleſs 
e hath Lands to the value of 100]. per Annum in pain to for- 


B. the Statutr of 33 H. 8. tis enaged, that none ſhall ſhoor 33 H. 86. 
A 


feit 10 l. for every Offence ; and that any perſon may carry the 


Offender before the next Juſtice of Peace, Who upon due Exami- 


nation and Proof hath power to commit him till he pay the Penal- 


ty : Juſtices in Seſſions and Stewards of Leets have 
and determine theſe Offences, 
The Defendant not having the 1001. per Annum, did ſhoot in 
a Gunn in February, and in March following was bꝛought before a 
Juſtice of the Peace, and by him was conviced of this Offence. 


power to hear 


Q 2 And 


a nd 


| 
? 
1 
7 R 


t. 


. © hd * 


Le 
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— 


And now a Motion was made to quaſh this Conviction, becauſe 
it was befoze a ſingle Juſtice, who had not power by the Statute 
to pꝛoteed in a ſummary way, unleſs the Party is 2ought befoze 
him inſtanter upon view of the Offence committed, which was 


not done in this caſe, and therefoze the Ptolecuto? was owered to 
ſhew cauſe why it ſhould not be quaſhed. 


Anonymus 5 8 


Ota, an Onder was made at a Mineral Court held at Men- 
dipp in the County of Somerſet, that the Defendant ſhould 
foxfeit his mineral Tools and Goods, and be banifhed from Men- 
dipp-hills fo; ever. 
This Oꝛder being returned, it was moved to quaſh it, and the 


Court held it to be an Dwder againſt Law, and not to be (uppo2t- 
ed but by ſome (pectal Cuſtom, 


” - 
. % 


Anonymus. 


Pere was a Libel in the Spiritnal Court againſt the De- 
fendant fo2 not paying of a Rate towards the Repair of a 
Chur ch, &c. 
Pe ſuggeſtedthat the Lands were in the occupation ok his Te: 
nant, and that he was an Inhabitant in the Pariſh where this 
Church was, &c. and this was held a good Suggeſtion; fo? tis 
coutrary to Law to charge the Perſon with Repairs who doth not 
live in the Pariſh; the Tenant of the Land ſhould be charged, 
and not the Dwner. 
I a man take a Leaſe of a Stall in a Market-town, where 
he uſeth once a Week to ſell his Mares, but liveth in another Pa- 


_ he ſhall not be charged towards the Repairs of the Church 
in that Market-town. 


D E 


D E 


in Banco Regis, 1692. 


—_— 


Baker & al. verſus Lade. 


Rro? of a Judgment in the Common Pleas in Replevin, Vide, The 
wherein the Defendant Baker made conuſans as Batliff P/cadings in 
to Nicholas Marſh, &c. and ſets fozth, That befoze the? Vent. 145: 
taking the Cattle, one Robert Lade was ſetzed in Fee of 3 kevin 

the place where, &c. who in conſideration of 100 1. &c. did by *” 

Deed grant to Nicholas Marſh Gzandfather to the Avowant, a 

Bent ok 8 1. per Annum in fee, Exeun' de omni illo Capitali meſ- 

ſuagio ſive tenemento cum pertinentiis in Barham & de omnibus ter- 

ris & hœreditamentis præd. meſſuagio ſpeAtan' tunc in occupatione 

præd. Roberti Lade unde præd. locus in quo &c. eſt & præd. tem- 

pore quo &c, fuit parcel &c. with a Clauſe of Diſtreſs. — 

That by virtue thereof the ſaid Nicholas Marſh became ſeized 

of the Rent, who deviſed it to Richard Marſh, and his Heirs, &c. 

who by Deed, &c. pro & in conſideratione naturalis amoris & af- 

fectionis quæ geſſit prædicto Nicholao modo defend. filio ſuo & 

ſummæ quinque librarum, to be paid to the Gzanto2 yearly during 

his Life, Dedit conceſſit aſſignavit & tranſpoſuit to the Defendant, 

the laid Rent, to have and to hold to him and his Heirs fo2 ever, 

by vertue whereof, and of the Statute fo2 transferring of Uſes 

into poſſeſſion, the Defendant was ſeized in Dominico ſuo ut de 

feodo, &c. and foz ſir years Rent, &c. diſtrained; and ſo Marſh 


in 


3 
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Br. Abr. tit. 


in jure ſuo proprio bene advocat & Baker ut Ballivus of the ſaid 
Marſh bene cognovit the taking, &c. Pt; 


To this the Plaintiff demurted, and the Defendants joined in 


Demurrer. 


(..) The firſt Dbjection to this pleading was that the place 
where, &c. was not plainly and ſuffictently alledged to be charged 
with this Rent at the time of the Grant thereof made to Nicholas 
Marſh the Gzandfather, fo2 it ſhould have been ſhewed, that the 
place, &c. did belong to the ſaid Melluage, 02 that it was in the 
occupation of the Gzanto2 at the time of the Grant, as well as tem- 
pore quo, &c. the Diſtreſs was taken. 5 
(2.) The ſecond Dbjection was, that this was pleaded as 
a Grant at the Common Law bp the woꝛds conceſſit aſſignavit, &c. 
without Attoꝛnment oz Enrollment, it being in Conſideratton of 
Mony paid, &c. and foz this reaſon the Plea was not good; and 
of this opinion was Pollexfen Chief Juſtice: But the other Juſtt- 


ces contra; foꝛ they held, That the Conſideration of the Gzant 


being as well for natural affection ag Money, it would amount to 
a Covenant to ſtand ſeized, &c. and might be pleaded without an 
Enrollment, 2 . 
Upon this Judgment a TUrit of Erroz was bzought, and it was 
now argued, That admiting this Deed did enure as a Covenant, 
to ſtand ſeized, &c. it ought not to have been pleaded by the woꝛds 


dedit & conceſſit, &c. but as it operates by Law, viz. Conceſſit 


& agreavit quod ſeiſitus exiſtet. 
Manp inſtances map be given to pzove this matter: Ag, ik 


confirmati- one jointenant maketh a Feoffment to the other; this cannot be 


Oli. 


a good Deed at the Common Law 3 fo2 he cannot make Livery and 


| 8 11. Seilin, becauſe the other ts jointly ſeized with him, pet this Deen 
Com. 156 b. Wall enure by wap of Confirmation, and mult be lo pleaded, and 
1 9 not literally as the Deed is woꝛded. e 
So the wozd dimiſit is not only applicable to an Eſtate foz life 
N ay Ln to an Eſtatetail oz in Fee, but then it muſt be plead: 
ed as ICY, . | ey | 1 
1 Inſt. 301 b. My L. Coke in his Comment upon Lictleton ſaid, That dedi oz 


conceſſi map amount to a Gant, to a Feoffment, to a Gift, Leaſe, 


Releaſe, Confirmation oz Surrender; and that tis in the Eleci- 


on of the Party to uſe it, to which of theſe purpoſes is moſt a- 

greeable with his Jntereſt 3 and therefoze he may plead it as either, 

which ſhews that the Pleading muſt be as the Deed doth enure 
3 and 


"Mich 4W. K M. in 8 R. 1692. 


1 


and operate, and not as the wozds are in the Deed it (elf. 


And therefoze if one Joint-tenant plead, That the other Con- 2 Sand gs. 


ceſſit to him, &c. this Plea is ill, becauſe a Grant is not a oper 
Conveyance from one Joint-tenant to another, it muſt be by Re- 
leaſe ; but if a Jury had found quod conceſſit; that being the (ay: 


ing of the Lay Gents, would have been helped by the Court, and 


adjudged to be quod relaxavir. 


If Tenant fo} life grant his Eſtate to him in reverſion, this is 


a Surrender, and it muſt be pleaded accowding to the operation it 


6 in Law, and koꝛ this reaſon chiefly the ds ea was rever- 
ed, 


Carter verſus Firmin. 


ed, That no Building or Houſe ſhall be erected within the 
_ limits of the City bur ſuch as ſhall be purſuant to the Scantlings 
mentioned in the ſaid Act ; and if any Perſon ſhall do contrary, be- 


ing convicted upon the Oaths of two Witneſſes, then che Houſe 


ſo built ſhall be deemed a Common Nuſance, ec. 
And tis further enacted, That all Differences ariſing between 


Builders concerning placing and ſtopping up Lights, ſhall be heard 
and determined by the Alderman of the Ward; and if he is P 


or cannot determine it, then by the Mayor and Court of Alder. 


men. 


My, Carter was poſſeſſed of a Pouſe fn Three King Court in 
Fenchurch ſtreet, and Mz. Firmin had a Þouſe contiguous; there 
was a Party Call ſet between both theſe Houſes by the City Sur 
veper, and both built above 20 pears ſince. 

And now Mꝛ. Carter would build a Stable upon a void piece of 
ground which was never built on bekoꝛe; upon which the other com⸗ 
plalned to the Court of Aldermen, who ſent two Survepers, be- 

ing City Officers, to view this Building; upon whole repozt that 


Court hindered any farther building till the right of the thing 


_ Gould be determined. 
And now Mz. Carter moved foꝛ a Pꝛahibition to the Court of Al- 
dermen, and by his Council alledged, That they had no Juriſ- 
diction over this matter: fo2 their Pouſes were built 20 years 


* 


INES 19 Car. 2. 
p the Statute fo? rebuilding the City of 3 tis enad- cap. 8. 


ſince accowing to the Rules preſcribed by the Ac ; that the Authe · 


rity of that Court was limited to the Builders of Pouſes upon 


the Foundations of * which were * by the Fire, and 
did 


[8.4 yu"? Nn + 7 
4 28 gt ' * wy . 
r 


ak "RR VERT" "Ng ** * 


"Mick 1 & M nB. R. ow 


8 * 2 


did not extend to ſuch Perſons who built upon new Foundations: 


ſo that the Þouſes being butlt, their Jurisdiaion was determined, 
it was tempozarp only, and ſhall not be continued afterwards, 
and of this opinion was the Court, and therefoze enclined to 


grant the Motion. 


But at another Day this matter being ſtirred again, it was 
ſald by the Court, that there might be a Cuſtom in the City to 


regulate Lights, and foz the Unifozmity of Buildings, but not 


to determine Mens Rights. 

This was ſaid, becauſe the Attomey General inſiſted that the 
City-Surveyozs were Officers as antient as any Recozds of the 
Coꝛpoꝛation, that their Dath is in the Book of Daths, which is 
likewiſe a very antient Book, that theſe Officers have in all times 
paſt been appointed to make particular Repozts to the Court of 
Aldermen, to which the Parties concerned have always complt- 


dd, and that it would be very inconvenient if a Pꝛohibition ſhould 


3 Levinz. 


345. 


go contrary to ſuch an antient Cuſtom. 

Therefoze it was oꝛdered that the Plaintiff ſhould declare upon 
d Prohibition; and that the Defendant might (ik he ſaw cauſe ) 
plead this Cuſtom, that (0 the Court might be RY appzizen 


of the matter. 


Carter verſus Caldhorp. | 2 
Hill 3 Willielmi, Rot. 508. 


Rro? to reverſe a Judgment given in the Court ok Hull, fn 
an Anion on the Caſe, where the Platntiff declared, That 

he was ſeized of a Meſſuage, &c. and that the Defendant built 
another nearer it, and continued the kald Building from ſuch a 
dap to the time of the levying of the Plaint, by reaſon whereof 


he ſtopped up his Lights & adhuc obſtupuit. 


There was Judgment fo? the Plaintiff, and entire Damages 


given; and now the Erro2 aſſigned was, That by reaſon of the 


wozws adhuc obſtupuit, Damages were given (02 lomething alter 
the Plaint levied, 

To which it was anſwered, Chat the wow Adhuc doth refer 
only to the time of bzinging the Plaint, and not to any thing 
which happens afterwards ; it fs to ſhew, That the Defendant 
Hath not abated the Nuſance : they are wozds only of fo2m, and 


_ uſed in moſt Declarations, viz. Solvere contradixit & adhuc con- 


tradicit, 


—_—_— 


— 


tradicir, Kc. and lo are the Pleadings in the Entries in this ve- Co. Ent: a0 
ry Caſe, . viz. That the Defendant built a new Þouſe, by reaſon W inch. Entr. 


whereof the greateſt part of the Plaintiff's Þouſe Magna tenebri- 47: 


tate obſcurata fuit & adhuc exiſtit ; and fo2 this reaſon the Plain. 
tiff bad Judgment. Vid. Mich. t Jacobi 2. Rot. 425. Hext 
verſus Burton in C. B. 


Davis verſus Speed. 
Hill. 3 Willielmi, Not. 26 1. 


17 a ſpectal Uerdice in Ejectment fo2 Lands in the County ok Caſes in 


Southampton; the Caſe appeared to be thus: 


A Feme-ſole being ſeized in fee of the Lands now in queſtion, 
did afterwards marry William Horn. Os . 
That the (aid William Horn and Ann his TUife did by Deen 


indented covenant to ſevy a Fine thereof to Jollop and Stanly, 


and their Heirs, &c. to the uſes following, viz. 


To the uſe of the Heirs of the lald William Horn lawfully be- 
gotten, 02 to be begotten upon the Body of the ſaid Ann, remain- 


der to the right Þeirs of the Þusband. 


The Fine was levied, they had illue one Son, who died in the - 
life-time of his Father and Mother without iflue 3 then Ann died, 


and afterwards William Horn died without Jſſlue. — 
That Francis Cockey who was the Leſſo2 of the Plaintiff mas 


' Siſter and Deir of William Horn, and that the Siſters and Co- 


heirs of Ann had coveyed their Jntereſt to the Oefendant Speed. 


So that the Queſtion was, Whether the Heirs of the Þusband 


o; of the TUife ſhould have this Land. = 

The Dbjection why the right peirs of the Dugband ſhould not 
have it was, becauſe there was no particular Eſtate fo2 life limited 
in this conveyance to ſuppoꝛt the contingent Remainders which 
are * void, and the old ule remains to the Heirs of the 
Wife. 1 1 

But it was argued in his behalk that this was a Settlement 
by wap of Uſe, which like a Till was to be conſtrued accoding 


to the intent of the Parties; and that fo2 this purpoſe the Law 


would raiſe an Eſtate fo2 life in him by implication, which being 
united with that Estate he had the Settlement it ſelf, would 


create 


Parliament. 
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create an Eftate-tail in him, and ſo the Remainders would be 
| good. EW Eero Ki 7 > oe. 3 
1 Mod. 160. And to probe this the Caſh v Pybus and Mirford was cited, viz. 


7 


Mitford being ſeized in fee, had Mue Robert by a firſt Genter, and 
Ralph and Jane by his ſecond Tile ; he covenanted to ftand ſeized, 
&c. to the uſe of his Heirs Males begotten on the Body 'of Jane, 
—_ | reverſion to his own right Peirs; the Father died, the eldeſt Son 
if entred, whoſe Title the Plaintiff had, and the Queſtion was, 
= Whether any uſe-did ariſe to the ſecond Son. yy 
_ Thee Judges againſt the opinion of Juſtice Twiſden held, That 
= = an Eſtate fo2 life did ariſe to Mitford by implication, becauſe a 
LE. Limitation to the Þcirs of his Body carries the uſe to Himſelf, in 
whom his Heirs are all included, and the old Eſtate in fee which 
was left in him is then qualified and turned into an Effate-Tail, 
Roll. Rep.r. This was the opinion of my Ld, Coke in Lane and Pannell's 
p.240. Caſe, where he ſaid, if a Feoffment be made to the uſe of the 
1 Inſt. 22. b. Heirs of the Body, &c. tis att Eſtate-tail'execiited in him, be⸗ 


% 


cauſe he hath an Eſtate fo? life by implication © 
Cts not material to object, That an uſe cannot ariſe in this 
Cale by implication, becauſe the PÞusband had no Eſtate but in 
right ot his Mike; fo2 an uſe may ariſe as weil to a Stranger as to 
the Feoffoz, becauſe they both joined in the Deed as well as in the 
Fine: Beſides, he hath an Eſtate fo2 his own like as Tenant by 
the courteſy, and whenever the Þusband hath an Effate in right of 
his (life, in Pleaving tis always fatd, That ſeifir' fuer in do- 
mo Magn d 
But ik no Effate foz life doth ariſe immediately by implication, 
then this may be good by wap ok a ſpzinging' o2 contingent uſe to 
the Þeirs of the Þugband, and that till that Contfngency ſhall 
von by his Death, the uſe muſt ſtill remain in the Woman and 


E contra There muſt be a particular Eſtate found out to ſup- 
po2t theſe Remainders, 02 otherwiſe they are void, and the Eſtate 
is as it was befoze the Fine levped, which operates fo2 the Bene- 
fit of her, who had the old Eſtate in her befozw, | 

Ik this had beenja Conveyance at the Common Law, there could 
have been no queſtion made, becauſe the Freehold (ik any) cannot 
be put in abeyance ; and tis plain tis in abeyance here, becauſe 

there can be no right Þeir of William Horn whilſt he is living. 
27 H. 8. Ties true, this is a convepance by wap of uſe, which befoze the 
"Statute was conſidered only as Truſt ; But now by uniting the 
—_ Poſſeſſion 
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Poſſeſſion to thole Ates, they are governed by the known Rules of 
theCommon Law; fo? an uſe is an Eſtate, and muſt take place either 
in poſſeſſion oꝛ in futuro, ag tis limited; and therefoze where a 


Fine was levied to the uſe of B. fo? life, and afterwards to the ro. Elis. 
uſe of the Childzen of C. procreatis, this Limitatton ſhall extend 55. 
to none of his Childzen bozn afterward, becauſe no future uſe was 
limited to them. „„ 
In this Cale an uſe was intended to be raiſed in præſenti to the 
Þeirs of William Horn; now they could not take as Heits during 
bis Life; therefoze there being no Perſon capable of taking it 
mult be void. 5 5 
Ik it was deſigned to operate in futuro, then there muſt be a 
particular Eſtate ſomewhere to ſuppoꝛt the Remainder till the 
Contingencp happens, which Eſtate muſt be either expꝛeſſed oz im- 
'Tis plain that here was no particular Eſtate expꝛeſſed; then ik 
it ſhould ariſe by implication, it cannot be in the husband, becauſe 
there are no woꝛds, which ſhew any ſuch intent. 

But ik an implied Eſtate fo? life ſhould ariſe by Conſtruction of 
Law, it muſt be in the Mike, and then ſhe dying bekoze her Þuſ- 
band, that Eſtate was determined befoze the Remainder to his 
Þeirs could take place, and therefoze ſhall never ariſe ; neither 
couid any Eſtate remain in the Feoffees ; fo2 by one Bꝛanth of the 
Statute the Poſſeſſion is given to the Ceſtui que uſe ; and by ano- 
ther Bzanch all the right is taken out of the Feoffees, and given 
to the Ceſtui que uſe ; ſo that nothing remains in them, and it 
would be a very abſurd thing if it ſhould ; fo2 if a Feoffment be 
to the uſe of himſelf and his Heirs, till a third Perſon pay 100 l. 
and then that he will be ſeized to the uſe of that Perſon and his 
Þeirs: Mow if any thing ſhould remain in the Feoffees befoze the 
payment of the 100 |. it muſt be a fee ſimple, and then there would 
be two Fee ſimples of the lame Land, to avoid which the Statute 
mut be conſtrued to take the whole Eſtate out of them, and fix it 
upon the Land, which by operation of the Statute ſhall give the 1249 
uſe to every Perſon in his turn accowing to the Limitation ok 258. 
the Parties. I ; 

And therefoze it was agreed in Chudleigh's Caſc, That the > Bas. 
Statute doth not transfer 3he poſſeſſion to any uſe, but fuch as is 
in being, becaule it cannot be executed to a bare poſſibility of an 


ule, neither can it be limited againſt the known Rules of the Com- 
mon Law. Vid. 2 Roll. Abr. 796. Cro. Eliz. 321. 


'S © Curia. 


Mich. 4 W. & M. in B. R. 1692. 


Caſes Adj 


104. 


| Cro. 5 96. 


Cro. Car. 


434. 


© of ; 


Curia. This is a future uſe and no particular Eſtate to ſuppoꝛt 
it, and that no ſuch Eſtate could ariſe until the ite died with- 
out Iſſue, and ſo the Remainder is void. 

And afterward in Eaſter Term Judgment was given foz the De- 
fendant Speed accoꝛdingly. 

That no Eſtate ſhall ariſe by implication to the Husband; ſuch 


a thing was never thought on in a Deed, noz in a Will but of 


neceſſity, 
There was a Writ of Erro2 bought upon this Judgment in 


Parliament, but it was aftirmed. 


Buckley verſus Collier 


pe Þugband and Mike bzought an Action on the Caſe fo? 
work done by the Wife during the Coverture, and the Que- 
ſtion was, whether they could join in this Action. 
In Treſpaſs they may join fo2 entring on the Land, & herbam 
ipſorum ibidem creſcen' aſportavit, cc. | 
So likewiſe where the Pusband hath Land in the right. of his 
Life, as a Jointure by a fozmer Þusband, and ſhe is to have the 
Lopps and Shzowds of the Trees growing thereon, and he who 
hath the Inheritance cuts them down, they may join in an Action 
to recover Damages, becauſe it ſurvives to her after his Death. 
But the Court were of opinion, That in the pꝛincipal Caſe the 
Declaration was not good, becauſe the Action was bzought ko; a 
perſonal thing which would not ſurvive, and in perſonal Actions 


the Law is clear that they cannot join, Cro. Eliz. 133. 


Cook verſus Boſinger. 


N Trover the Plaintiff declared, That he was poſſeſſed de 
bonis & carallis ſequen ut de bonis & carallis ſuis propriis, vi- 
elicet de uno ſcripto obligatorio & una warrantia, &c. 
The Defendant pleaded in Abatement that the Bond and ar ⸗ 
rant were not Chattels, and upon a Oemurrer to this Plea it was 
faid that neither the Bond o2 the Ualue thereof can be demanded 
by ſuch names, as Bona & catalla, becauſe (as the opinion is in 
Ye werton) a Bond will not paſs by ſuch general names. 


In 


Mich. 4 W. & M. in B. R. 1692. 


wn. a te et. 


In Detinue the thing it ſelf muſt be ſpecially named, becauſe 


it is to be recovered in {pecie: The (ame reaſon may govern this 
Caſe. 


But it was anſwered, that by a Gift of all his Goods and Char- 


tels a Bond would paſs ; and this was the Opinion of Fitzherbet Dyer 5. b. 


in Dyer, and to his * Court now enclined. 


Rudd we us Foſter. 


N Replevin fo2 taking ofa Gelding, the Defendant juſtified by 
vertue of the Statute of the Queen, ko; Boney due upon the 
Poor Tax. 


The Parties being at Iſſue, it was tried at the Bar, and the 


43 Eliz. c. 2. 


Queſtion was, Caherher the Gill of Stratton was in the Pariſh 


ok Biggleſwade in Bedfordſhire, oꝛ not? 
The Poozs Rate was admitted. 


And the Evidence to pꝛove it to be in that Dariſh,was;that there 
were but two Churchwardens and two Dverſeers of the Pooꝛ, and 


that Marriages, Burials and Chaiſtnings,and all other Parochtat 
Rights were done at Biggleſwade, and that the Inhabitants of the 
Qili of Stratton did contribute to the Repairs of the Church of 
Biggleſwade. 

On the other ſide, to pꝛove that Stratton was a reputed Pariſh 
by it (elf at the time of the making of this Statute, this Evidence 
was given, viz. 

Ja the Reign of Edward IT. there was apublick Chappel there 
where the People went to hear Pals, and that Divine Service 
— read in that Chappel at the time ok the making of this 

tatute. | 


Then it was pꝛoved that a Rate was made there in the Pear 


1654. and that fozmerly they had diſting Conſtables, and tepatir- 
ed their own Highways till the Year 1534. and then the difference 
between them was ſetled by the Judges in their Circuit, 


They would have this like the Caſe between the Parich of Cro. Car. 


Tateridge and Hatfeild, which was a ſpecial Aerdid upon this 
Statute ; the Plaintiff lived in Tateridge and had no Lands in Hat- 
feild, but had Lands where he lived; he was rated to the Poo? 


39% 


of Hatfeild, but becauſe at the time of the making the Statute 


Tateridge was a reputative Pariſh, and had diſting Couſtables, 
* and Dverleers of the Booz, and made "we own 
AAS 
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Rates and Allellments, which were levied by their own Officers ; 


MON reaſon that was held to be a diſtinct Pariſh from Har- 
eld. 1 


But Stratton was not ſo much as a Pariſh in Reputation at 
the time of the making of the da, and ſo not like that Cale; fo all 
that was pꝛoved, was, that they had made Rates ſince the Sta- 


tute, and had a Chappel befoze ; but making Rates will not 
make it a Pariſh without all other Parochial Rights, and there- 


foze it was held to be a Vill in the Parich of Biggleſwade. 


Hoyle verſus Pitt. 


Ppeal of Murder. jj 

Serjeant Pemberton moved, that the Appellee having 
pleaded a Conviction of Manſlaughter at the Goal-delivery at the 
Old Baily, and that he was allowed his Clergy but not ſhewing 
by what Authozity that Court was held, that therefoze the Plea 
might be amended, it being befoze Jſſue joyned oz Demurrer. 
But the Court doubted whether this could be done by Law; 


| fot the Appellant could not amend, and therefoze there was no rea- 
ſon why the Appellee ſhould have that Liberty, 


In this caſe if you amend, pou make anew Roll; tis not like 
other Caſes of Amendments where all is in Paper, and warrant- 
ed by the Ulage of the Court, fo2 this is all upon the Plea- 
No Statute extends to Amendments of either ſide in an Ap- 
peal, and tis not warranted by the Courſe of the Court. 


. 


Rex & Regina verſus Hicks. 


N. Information was bꝛought againſt Marmaduke Hicks, and 

ft was laid in Middleſex in the name of Sir Samuel Aſtry, 

fo2 exerciſing the Trade of a Grocer bp the ſpace of thꝛee Months, 
not having ſerved as an Apprentice fo; ſeven years to that Trade, 
contra formam * Statuti, &c. 3 - Z 
The Defendant did not live in Middleſex, no2 vſe the Trade 
there, but in another County. | 5 
And upon a Demurrer, the Dekendant had Judgment, becauſe 
this Inkozmation being grounded upon a Penal Law, it ought 
to be laid in the proper County where the Dffence was commit⸗ 
| „„ Fs 2 ted, 
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ted, and not eſewhere by the expreſs wozds of the Statute of 


21 Jacobi c. 4 
'Tis ne. an Action of Debt will lie upon the Statute of 5 E-< 


liz. in Middleſex, though the Offence was done in Cumberland, perch 3 


becauſe the Statute of King James did not intend to depzve the 
Courts of Weſtminſter of ſuch Actions, but only of thoſe which 


might be bought befoze Juſtices of Aﬀeſe, oz ok the Peace; now 


Informations may be brought veloze them as wen asinchis Court, 


vut Debt cannot. 


Bennet verſus Preſton. 


habeas ibi tunc hoc Breve. 


The Count was, that the deceaſed was at the Pariſh of Clap- 


ham in the peace of the Ring ſuch a day and year, and that 
ante meridiem ejuſdem diei ven pred Will us Preſton & quidam 
Daniel Scholy, &c. 


The firſt Exception was taken to the Crit becauſe of the wow 


tunc which is never uſed in an ozxginal Crit. 

To which it was anſwered, That if that wozd had been lekt out, 
it might have been very well underſtood, foz habeas ibi hoc breve 
is well enough, and tunc is but ſurplulage. 


In an audita querela it was ſer foꝛth, that the Plaintiff captus fuir 


virtute brevis noſtri judicialis, which woꝛd is not in the Regiſter, - 
and therefoe it was held ſurpluſage, and the TUrit good. 
(a.) The ſecond Dbjection was made to the Count, viz. Tis 
ſald, that ante meridiem ejuſdem diei the Appellee came, &c. and 
doth not mention what Hour ; now the Statute of Glouceſter 
requires the certainty both of the day and hour, &c. 

The Anſwer was, that the year and day ſhall be accounted from 
the day of his death, and the hour is not material; fo? ik it had 
been circa horam octavam, it had been good. | 

(3) Another Dbjection was, that tis ſaid ven' prædicti Will'us 
Preſton & quidem Daniel Scholy, &c. which was inſenſible and falſe 


Latin; fo2 to ſap prædicti when there was but one mentioned 


befoze mi uſt be naught, and cannot be ſurpluſage in an Appeal; 


Ppeal of Murder, the Crit was concluded thus, viz. Et 


Leon. 7 5 


oz if the wozd be wholly rejened, then non conſtat which ol them 


killed the perſon ; and if tis not rejected, then there is an Ad⸗ 
fective to a Subſtantive not named befoze, and quidem ko; qui- 
dam is falſe Latin; ſo that this Count is neither Senſe..no2 
©ammil, — | | But 
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But it was anſwered, that falſe Latin will not vittate Jndi- 
ments, neither ſhall it be allowed to make vold Declarations in 
Appeals; it may abate an ozfginal TWUrit, but ſhall not make any 
judicial CUrit Count oz Pleading vitious; ſo is the ſecond Re- 
ſolution in Osborn's Caſe. 

'Tis true, in an Aſſize the TUrit was, that the Sheriff ſhould 
ſummon the Tenants quod ſint coram præfat Juſticiariis apud 
Weſtm', and no Juſtices were mentioned befoze, but the Mrit 
was not abated fo2 this omiſſion ; the Judgment was only ſtated 
a little upon the firſt opening of the Fault, but it doth not appear 
that it was made void foz that reaſon. 1 


[ 


F 


Term. Sant. Hill. 


Anno 4. & 5 Gulielmi & Maria R egis & Regine 
in Banco ä 1693. 


Weſterne eee Creſwick. 


DE 1Plaintif Weſterne had obtained a Judgment againſt 
the Defendant upon a Bond, and by virtue thereof had 


them. 


This Judgment was afterwards ſet aſide, and now Serjeant 


Tremaine moved, that ſince Reſtitution was awarded to the De- 
fendant, that the Money fo2 which the Cattel were agaully ſold, 
might be bꝛought into Court fo2 the Benefit of the Defendant, 
who was then a Paiſoner in the Kings Bench. This being diſallow: 
ed, then he offered to pay the Defendant as much Boney as the 
Cattle were ſold foz ; but that was denied likewiſe, becauſe they 
might be (old fo2 leſs than really they were wozth; and if the De⸗ 
fendant bzings his Action of Treſpaſs, he will recover the full va- 
lue, and therekoze the Plaintiff muſt agree with him to pzevent 
mey an Action, 


Patiſon verſus Milton. 


HE Declaration was thus, Willielmus Patiſon queritur hs 


Willielmo Milton in Cuſtod' Marr Mareſcal' &c. pro eo 


videlt. qd' cum Willielmus Patiſon ( inſtead of on) indebita- 
tus fuit W e „ 


VV 


D E | 


levied part of his Debt upon ſome of his Cattie and fold | 


N 
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After a Uerdic fo2 the Plaintiff, it was moved that it might be 
amended, fo2 it was a plain Miſtake of the Clerk to make the 
Plaintiff to be indebted tohimſelf, and the Court oꝛdered that it 
| ſhould be amended accozwdingly without the help of the Statute ; 
Latch. 125. as where an Action on the Cale was bzought againſt an Crecutoz 
Naoy 38. upon the Pꝛomile of the Teſtatoz who pleaded Non aſſumpſit, and 
3 Cro. 435, (aid nothing as to any Pꝛomite of his Ceſtatoꝛ, this was held to 
904 be good enough after Uerdid. . 
iIiuſtice Dolben ſaid, that quidam tamen Johnſon, &c. without 
naming his Chuſtian Name, was held good; fox as Juſfice Twiſ- 

den (atd he would intend his Name to be quidam. 
But a Declaration in the Common Pleas was (viz.) that the 
Plaintiff cognoviſſet ſe indebitatum fore;to himlelf, and after Uer- 
dice fo2 the Plaintiff, this was moved, and (as it was affirmed at 

the Barr) he could never get Judgment in that Court.? 


\ _ — 


Rex & Regina verſus Tucker. 


, Rrour to reverſe an Attainder in wigh Treaſon committed in 
Caſes in Parl. the Weſt ok England. 1 908 


186. The Indiament was, that the Dekendant and another, not ha⸗ 
3 Levin: ving the Fear of God in their Pearts, no2 conſidering the Duty of 
396. their Allegiance, but being ſeduced, &c. proditorie compaſſaverunt 


to kill their Supream and natural Lord, and that they waged 
at proditorie againſt the King their Supream Right Natural 
and Undoubted Lord, &c. contra pacem, &c, Et contra formam 
Statut. &c. „„ 

Upon this India ment they were arraigned, Et per Curiam allo- 
cut? what they had to ſay, &c. ſeparatim dicunt, &c. 

Then the Judgment was thus, ducantur, & uterq; eorum du- 
catur uſq; ad Goalam, &c. & abinde uſq; ad locum executionis 
trahantur, &c. & ſuper furcam ibidem per collum ſuſpendantur, &c. 
& interiora ſua extra ventres eorum & utriuſq; eorum capiantur, 
ipliſq; viventibus comburantur, &c. Quodqʒ corpora eorum & utri- 
uſq; eorum in quatuor partes dividantur, &c. 
This Caule depended many Terms befoze it received any De- 
termination by reaſon of the many Exceptions which were made 

both to the 5ndiamenr, and to the Judgment. 


And firſt as to the Judgment. 7771 
1 (1. 


Hill, 4 5 me M. in B. R. 1693. 163 5 


(1.) It was, that thep ſhould be dꝛawn to the place of Execu- 
tion, and doth not ſay ſuper Hurdellum; and ſo is the Caſe in Pleas of the 
Stamford, and in 1 H. 7. fol. 29. Crown 182. 

To which it was anſwered, That moſt of the Preſidents are; Inſt. 2 10. 
otherwiſe ; tis left out in the third Inſtitutes, where the fozme of 
the Judgment is ſet down by my Low Coke, whole Authozity map 
be oppoſed to that of Juſtice Stamford. 

(2.) Jt was a Judgment againſt two Defendants, and tis 
ſaid per collum ſuſpendanrur, and doth not ſap uterq; corum per 
collum ſuſpendatur; tis alſo ſaid, that corpora eorum in quatuor 
partes dividantur, without theſe wozds, viz. Et corpus utriuſq; 
eorum, oz otherwiſe tis not Senſe,and it ſhall not be taken redden- 
do ſingula ſingulis. But this was an Exception only mentton- 
ed, and not inſiſted on. 

(3) Quod ſecreta membra amputentur. This part of the Judg- Stamf. 182 
ment was left out. It was pꝛonounced by my Lozd Chancelloꝛ Dalton 335. 
Finch in my Loꝛd Stafford's Caſe upon debate with the Judges Bolton 38. 
what Judgment muſt be given koz a Peer. 

But as to that, it was ſaid it was omitted in almoſt all the 
Entries and ancient Recozds 3 and that it was well compehend- 
ed in this Judgment by the wozd interiora, and that it was not 
in any Judgment till the Judgments againſt the Regicides. 
(4) Apon the Arraignment tis per Curiam allocur', &c. what 
they had to ſay, and doth not ſay quilibet corum ſeparatim allo- 
cut. | 

This Objection was likewiſe thus anſwered, That the Defen- 
dants were indicted fo2 a Joynt-offence, and having pleaded ſeve- 
rally, it ought now to be taken that they were ſeverally asked the 
Queſtion, which in its very nature doth intend a ſeveral De- ' 
mand. | 

But the chiefeſt and moſt material Erception was to the In- 
dia ment, that it did not conclude contra Legeanciz ſuæ debi- 
rum, 

And as to that, thoſe who argued to ſuppot it, ſaid, that ſome 

kozmal parts were requiſite to an India ment; but if the body of 

- contain what is efſential and compehenſive of the fac, tis (uf- 
cient. 

Now here the Fact is ſufficiently ſet fotth in the Body of the 
Indiament, there are ſeveral Acts of Treaſon charged in it, and 
tis {aid thꝛoughout to be proditorie, which muſt be againſt his 
natural Aan an Alien Enemy cannot be thus indicted. 
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CTis true, the Law will not cuffer racs to be made out by any 
ſtrained Conſtructions of Tops oz Inferences ; but that cannot 
be objeced here, becauſe tis ſafd, that he not weighing the Duty 
ok his Allegiance, did levy Mar againſt his undoubted and true 
Lord contra formam Statut. which are wozds enough to ſupply the 
omiſſion of the other, and to make it plainly appear that it was 
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This was enfozced from ſome Authozities which had ſome re- 

emblance to this matter. 
Reb. 41. . As in an Indictment fo? Murder it was omitted that the per · 
+ Rep. 41, (on flain was in pace Dei, fo} it might be that he was in the fault, 


#% yet it was held good. 
2 Roll, Abr Do fo? a Riot, contra coronam was omitted in the Indiament, 
82. yet it was not quaſhed, becauſe theſe and ſuch like woꝛds are only 


tn aggravation of the Dffence, and not of abſolute neceſſity to be 
uſed in ſuch Pꝛoceedings. 
So likewiſe ex malitia ſua præcogitata was left out of an In. 
Dyer 68, 69. hictment fo2 Murder, but twas not quaſhed fo? that reaſon, becauſe 
x Bullt. 93. the Nl oꝛd murdravit in that caſe, as well as proditorie in this, 
implies, that one was done out of Malice, and the other againſt 

his Allegtance. 
Belides, this is an Indiament grounded upon a Statute which 
doth not pꝛeſcribe anp fozm: and the Defendant being found gull⸗ 
tp, and Judgment againſt him, it (hall be intended, that what 


= be did, was contra formam Statuti, and by conſequence” contrary 
= | to his Allegfance. 


But this was denied, becauſe the Offence in the Indidment 

was Treaſon at the Common Law, ok which the Statute was only 

 - heclarato?y, and therefoze the concluding contra formam Statut. 
. will not make it contra ligeantiæ debitum. 

Then it was inſiſted, that there have been many Preſidents 
without theſe wozds, and it was inſtanced in Sir Henry Vane's 
Caſe, and in Cotton and Meſlenger's Caſe, and many moze, and 
vet the Indiaments were good; koz if thoſe wozds had been inſert: 
ed, it had been only a fozmal Concluſion from the Pzemiſes in 
the Indiament, and kherekoze ſhall not vittare it being omit- 
1m 
_ Serjeant Pemberton contra. There was never yet any Cale 
wherein this Point was conteſted and ſettted, 


Sid. 358. 


þ# | 8 The doing a thing againſt his Allegiance, is the very Foundatt- 


on of this Indictment, and yet it doth not appear that any thing 
was done contrary to it. 


_ = — | Tis 
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"Tis true, ths Indiament ſets forth, that the Defcndants not 
conſidering the Duty of their Allegiance, did levy Mar contra na- 
turalem ſuum Dominum : Now this may be intended as well a- 
or the King in his Politick as in his natural Capacity. 
There is a Loyal as well as a Natural Allegiance, and tbere⸗ 
koze ik an Alien Amy come hither and commits Treaſon, the In⸗ 


diament muſt conclude, contra ligeantiæ ſuæ debirum ; but an 


Alien Enemy cannot be tried by the Common Law, but by ſpectal 
Commiſſion to the Conſtable oz Barſhal 3 and this was Perkin 
Warbeck's Caſe, who was never under the King's Py2otecion, and 


therefoze his Indictment could not conclude contra ligeantiæ de · 


bitum 3 which ſhews that theſe are woꝛds of lubſtance, and cannot 
be ſupplied by any intendment whatſoever; foz if tis Treaſon, 


it muſt be againſt Allegiance, and ought to be lo expꝛeſſed in the 
Indi ment. 


This is agreeable to the Opinton of my Loꝛd Hobert in Cour- Hob. 271. 


teens Cale, viz. That an Alien in Amity with us, and living here, 7 _ 6. b. 


is under the Pzotedion of the King, who is Dominus ſuus, tho 11. 


not naturalis; and if ſuch an Alien commit Treaſon, the India. 
ment muſt conclude contra debitam Allegeantiam. 


And ik tis ſo in the Caſe of an Alien Amy, a fortiori it ought 1 Inſt, 129, 


to be ſo in that of a natural Subjec. 

The Concluſion of an Indiament goes to all, and therekoze 
agreeable to this is the Reaſon of the Law in other Caſes, as in 
Felony, if contra pacem is left out, the Indicment is never 
good. 
Sao in Burglarp, tho there is ſufficient in the Indiament to im- 
ply the Fad done to be Burglary 3 pet if the wozd Burglariter 18 
left out, the Indictment is naught, 


To ſap furatus eſt equum will not imply felonice, neither will Scam. * 
carnaliter cognovit ſupply the wozd rapuit, fo2 theſe are Terms of 37 F. 8 


Art adapted by the Policy of the Law to particular Ollences, and 
cannot be ſupplied by intendment, 

Bekoze the Statute of 37 H. 8. the (lows vi & armis were (0 
material in Indicments, that many were reverſed where thoſe 
 CUows were omitted; and tho' thep were onlp fozmal TUozds, 
and not ſo material as theſe, yet they could not be left out with- 
out the Authozity of a Parliament, 

To ſay that murdravit will ſupply ex malitia ſua præcogitata, 
cannot be Law; and therefoze the Paint in Dyer is falſe. 
Laſtlp, Pete are no Mozds in this Indiament to ſupply the 
defect of tbele Moꝛds, contra ligeantiz {uz debitum; the _ 

prodi- 
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proditoric will not do it, becauſe a Man map be treacherous, and 
not act any thing againſt his Allegiance ; and as fo2 the Clauſe, 


Cro. Car. 


I 20, 


viz. contra naturalem ſuum Dominum, the Indiament had been 
good, it it had been contra Regem only, without thoſe. TWo2ds, ſo 
as the Concluſion had been contra Ligeantiæ ſuæ debirum ; there- 
foe thoſe Moꝛds cannot (upply this omiſſion, becauſe it would be 
very abſurd to lap, what is neceſſary ſhall be ſupplied by that which 
is not. V 1 
Upon the whole matter it would be dangerous to admit In⸗ 
novations in Indicments; and therefoze the uſual Fozm being 
to conclude after this manner, it muſt not be omitted, eſpecial- 


by conſidering the reaſon of the thing; koz Allegiance and Prote- 


ction are Coprelatives, and do mutuo ſe tolli & ponere. 


Curia. That fo2 want of concluding the Indictment with theſe 
oꝛds, contra Ligeantiæ ſuæ debitum, tis erroneous ; and that 
ſuch an omiſſion will make it fo, tho there are Mozds in the 
body of the Indiament, which rantamountr, becauſe a man map 
levy War, and not be guilty of the Dffence as laid here; fo2 he 
may be an Alien Enemy ; and that was the reaſon in Calvin's 
ps why that Indiament was not concluded contra Ligeantiz 

COLIN oo . ; 

op there are no Mods in this Jndiament to ſupply this 

omiſſion. e | j 3 0 | 
Fo debitum Ligeantiz ſuæ minime ponderans will not do it, 

becauſe a Man map not conſider the Duty of his Allegiance, and 
pet do nothing which is contrary to it. | 

Then contra Dominum Regem ſupremum verum & naturalem 

Dominum ſuum, &c. will not help it, becauſe thole Tows are 
not always eſſential in an Indiament, they ſignifie no moze than 
to ſhew that the Dffender was bon in England; they are woꝛds 
fuperabundant, and were added to Jndiaments in later times; 
fo2 the old way was to ſet fo2th the Offence to be contra Domi- 
num Regem only, [o that Moꝛds which are not neceſſary in an In- 
diament, (hall never be conſtrued to ſupply the omiſſion of thoſe 
which are abſolutely neceſſary. ns vs 
The very Dffence of Treaſon is becauſe tis committed contra 

Ligeantiz debitum, the other wozds are but an aggravation of the 

Ollence, and the omiſſton of that Clauſe can be no moze ſupplied 
by the Adverb proditorie, than the (Wop felonice could ſupply 

contra pacem. . . 8 


In 


Hill. 4 & 5 W. & M. in B. R. 169 3. 


It would be very ſtrange if the omiſſion ok contra pacem in an 
Judiament at the Common Law, and contra formam Statuti, fo; 
an Offence committed againſt a particular Statute, ſhould be Er⸗ 
ro2, and yet an Diniſſion of theſe Nlozds ſhould be none. 


'Tis pzobable this may be a Reaſon foz the making of the Sta- % Elz. C2. 


tute of 29 Eliz. by which tis enaded, That no Recoꝛd of Attainder 
of Treaſon ſhail be reverſed where the Party attainted is executed 
ko; the ſame Dffence, 5 | 

Fo2 before that Statute there were few Pꝛeſidents which have 
theſe oꝛds, and ſince the Statute there are few oz none beſives 
this wherein they are omitted. . I 

'Tis true, there were ſeveral Indicments in the Reign of H. 
8. againſt Offenders fo2 High Treaſon, which was made (o by 


ſome new Statutes in thoſe days 3 as denying his Supzemacy, &c. 


in which Indiaments theſe woꝛds were omitted, but the reaſon 
was becauſe they were new Treaſons created by particular Ags of 
Parliament, and tis pꝛobable that the Poceedings in thoſe Caſes 
begat this Erro. jon ; 


riæ the Judgment was reverſed, which Reverſal was afterwards 
in Hillary Term 7 Willielmi affirmed in Parliament. 


Harcourt verſus Fox. 


P the Statute 37 H. 8. cap. r. tis enacted, That none ſhall Caſes in . 


186, 


* 4 


be Cuſtos Rotulorum but ſuch who thall have a Bill ſigned Parlament, 


by the King koꝛ the ſame, which ſhall be a Warrant foz the Low 
Chancelilo? 02 Keeper to put and continue him in the Commiſſion 
to be Cuſtos Rotulorum, until the King (hall appoint another, and 
by this Statute the Cuſtos hath power to appotnt the Clerk of the 


158. 


Peace, who may execute that Dffice by a Deputy to be appꝛoved by 


the Cuſtos. = | 
By the Statute 3 & 4 Ed 6. cap. 1. The Lord Chancellor or 
Keeper ſhall appoint the Cuſtos Rotulorum in every County, &c. 
who map execute his Dffice by himſelf oz Deputy. . 


By the Statute of x Willielmi & Mariz the nominating and 
appointing the Cuſtos Rotulorum, ſhall be as directed by the Sta- 


tute of 37 H. 8. and he is to appoint and nominate the Clerk of 
the Peace when void, &c. who may execute it by himſelf oz De- 
puty for ſo long time only as he ſhall demean himſelf well, xc. 


Je 


WIN 


n 


"i 4 : | 2 # 1 3 1 \ 
— — — — ö . T : i r . 5 
5 | B. R 6 = 
168 ich. 4 & 5 W. & M. in B. R. 1693. 


Wz Ye ſuch Clerk ſhall misdemean himſelf, &c. the Juſtices in 
1 their Quarter Seſſions upon complaint to them in wzlting, and 
upon examination and pzoof map ſuſpend 02 dilcharge him; and 
_ the Cuſtos may appoint another reſiding withinthe County; and if 
_ the Cuſtos neglect 02 refuſe (o to do befoze the next Seſſions after 

_ - ſuch retuſal, then the Juſtices may at their Seſſions appoint 

_—_ one. | 3 „„ 
5 The Cuſtos ſhall not ſell the Office of Clerk of the Peace upon 
= Penalty of both being diſabled to hold their reſpective Dffices, and 

= foxfeiting double the value of the Monp (o given and taken, to 
= be recoveredby him who will ſue koz the ſame by Action of Debt, 
= | &c. to his own uſe, and the Clerk of the Peace befoze he enters 
_— upon his Office is to make Oath in open Seſſtons that he hath, noz 


* will not pay any Money, 02 award koꝛ the ame. ä 


WE The fozegoing Paragraphs are the Subſtance of the leveral 
= _ Statutes relating to the Cale following, v1z. „ 


= an Indebitatus aſſumpſit was bzought againſt the Defendant fo2 
4 receiving 40 8. Fees belonging to the Dffice of the Clerk of the 
IF Upon non aſſumpſit pleaded the Jury found a ſpecial Uerdfc 
1 in which the,afozeſatd Statutes of 37 H. 8. and 1 Willielmi, &c. 
== | were found, Sn - | 
3 Then they find that the Earl of Clare was Anno 1 Willielmi 
=_ & Mariz, conſtituted by the King and Queen to be Cuſtos Rotulo- 
—— rum fo2 that County, and that the Office of Clerk of the Peace 
_— being void the lald Earl did by a (Uriting under his Hand and Seal 
=. appcfnt the Plaintiff Pz. Harcourt to be Clerk for ſo long as he 
=_ jhould demean himſelf well, &c. and that he was dulp qualified, &c. 
= - | They find that in Anno 3 Willielmi & Mariz, the ſaid Cuſtos 
= 5 was removed from his Ollice, and that William Earl of Bedford 
1 by Letters Patents, &c. was made Cuſtos in his room, who by 
waiting under his hand and ſeal, did conſtitute the Dekendant John 
Fox to be Clerk of the Peace of the ſaid County, during the time 
the Earl ſhould enjoy the Office of Cuſtos, and ſo as he well de- 
mean himſelf, &c. that he was likewiſe duly qualified, and that 
= he took upon him the Execution of the ſaid Dffice, and recety- 
—_ ed the Fees, &c. | | 5 
_—_ Che Queſtion upon this ſpecial Uerdic> was, WUhether the 
_ Plaintiff being Clerk of the Peace by John Earl of Clare, had a 
- good 
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good Title to hold that Office during life, oz whether it was de 1 


And as to that it was conſidered how this Office ſtood at the _ 
Common Law befoze the making of thoſe Statutes of H. 8. and | AF 


pendent upon the Cuſtos and determined by his removal. 84 


Ed. 6. and how it ſtands at this time upon the new Ac of this Ring. = 
At the Common Law all Officers of Juſtice had Eſtates in their = 
relpective Offices during life, and could not be removed but fox i 
Misdemeanozs: Do was the Clerk of the Crown in B. R. ann | 1 
in Chancery; fo are the Clerks in the Exchequer, and the Fila- 8 = 


cers of the Common Pleas, anb in this reſpea the TUigdom and 
Policy of the Law was very great, becauſe when Men held their 
Dffices for life, it was an encouragement to the faithful erecutt- 
on of their Duties; it was then alſo they endeavoured to acquire 
- Ruowledg and Experience in their Emplopments, having a du- 
rable and fired Eſtate therein, and not liable to be diſplaced at the 
pleaſure of thoſe who put them fn, 

Now tho it cannot be ſaid that the Clerk of the Peace is an 
Dfficer at the Common Law, pet he ſhall have an Eſtate fo? life in 
his Office, becauſe of the Unifozmity between him and Officers ot 
ſuperiour Courts; fo2 his being nomtnated by the Cuſtos doth not 
make him dependant on that Officer any moze than the Clerk of 
Allize, who is appointed by a Judg, bur hath an Eſtate fo? life, 
and no dependance upon that Judg who made him. 

Neither is the Clerk of the Peace a Clerk to the Cuſtos, but 12 R. , 
to the Juſtices in their Seſſions, he hath his Fees and Tlages cap. 10. 
allotted out of the Fines and Amerctaments ariſing in their 
Courts, he is fncozpozated by a Statute; fo2 in a Robbery the 25 Elz 
Pundzed ſhall be ſued in his name: Jn 2 H. 7. fol 1. he is catted cp. 13. 
Attornatus Domini Regis; he joins Iſſue upon Traverles ; joins 
fn Demurrers, and in many othet Jnftances he ts iu the Court of 
Seſſions as the Clerk of the Crown is in B. R. 7 | 
Thus it ſtood befoze the making of the Statute of 37 H. 8. the 

Cuſtos at that time being entirely at the nominatton of the Lon 
Chancelloz ; but vp that Law he is reſtrain'd ſub modo; that is, 
he ſhall ſtill make a Cuſtos, but not without a Bill ſigned by the 
King, appointing the Perſon ; and by this Statute the Cletk of 
the Peace was made dependant on the Cuſtos, who could 
grant that Office but only to continue during the time he was Cu-| + 
ſtos, lo that when he was removed the other was determined. 
But it was found by experience to be very inconvenient, that 
upon everp death oz removal of a Cuſtos, the King ſhould be 
_ troubled by Petition to ſign a TY &c. therefo2e by the Statute 
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of Ed 6. the Cuſtos is reſtozed to his fozmer right, viz. to be 
appointed by the Lozd Chancelloz, as if that dd had never been 
made; but it doth not mentlon the Clerk of che Peace, ſo that he 


remained as befote; | | 


But then by the Statute of 1 W. & M. be is likewiſe reſtozed 
to his foꝛmer Right: fo2 now the Statute of Ed. 6. is repealed, 
and the Cuſtos ts to be as direced by the Statute of H. 8. and 


ſofar tis a reviver of that Law; but then it ſettles in what 
manner he ſhall appoint a Clerk of the Peace, viz. Not fo2 (a 


long time as he ſhall continue Cuſtos; but fo2. ſo long time 
ONELY as the Clerk by him named ſhall behave himſelf well in 
the Office; and ſo fargtis introducive of a new Law, oz rather 
reſtozing the Clerk of the Peace to that antient Right which he 
had to this Dffice during his life, befoze the making of any of 
theſe Statutes. os 1 2 
Nou it ſeems that the Parliament intended him an Eſtate fo? 
life ; fo2 the woꝛds, viz. So long as he ſhall behave himſelf well, 
do naturally impozt as much: Beſides, tis made unlawful to buy 
02 ſell this Office, and an Dath enjoined this Dfficer befoze he 
eaters upon the execution of it; the meaning of which muſt be, 
that when he ts in he hath an Eſtate fo? like: ko: what need is 
there of ſo much care if he was to be removed at pleaſure, o2 had 
any dependance upon the Cultos ? 55 6 


And as to that tis plain, that by the frame and penning of this 


Att he hath no relation to o2 dependance-upon the Cuſtos, when 


once he is in his Office; fo2 his misbehaviour is not to be puniſhed 
by the Cuſtos, but by the Juſtices, who may ſulpend o2 Diſcharge 
him, which tp could not do befoze this Ack, fo2 it was then whol⸗ 


ly in the power of the Cuſtos: He is now to be refident in the 


County, which was not enjoined befozez he may make a Deputy 
without the appzobation of the Cuſtos, which he could not by the 
Statute of H. 8. ſo that now there is another (o2t of Power and 
Jurisdiaion over htm which was not befoze. WT 
And as there is another Jurisdiction over him, Co he hath ang: 
ther Jntereſt veſted in him by this new Law, which he had not by 
thar Statute ; fo2 as to the Appointment to this Dffice both theſe 


Aas are penned alike, viz. it ſhalt be by the Cuſtos; but then the 


Act of H. 8. limits his Eſtate only, during the continuance of the 


Cuſtos in his Office; and this new Act leaves out that Clauſe, 


and limits it for ſo long time only as he ſhall demean himſelf well: 
Do that both theſe Laws are in the Affirmative, and becauſe they 
both concern the ſame Office, and the latter is introdugive of a 


| new 
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new Law, therefoze that muſt be obſerved, and tis as abſolute a 
— of the fo2mer, as if there had been negative woꝛzds foz that 
pole. k 3 

Laſtly, to ſhew that the Clerk of the Peace hath no mannet of 

ependance upon the Cuſtos this new Statute pꝛovides, Chat 
upon the neglec o2 refuſal of the Cuſtos the greateſt part of the 
Juſtices in their Seſſions ſhall appoint one; and if that be done 
as it may, then no Man will ſay, that ſuch Clerk can depend 
upon the Cuſtos: and if his Office all continue during life as it 
certainly will, what reaſon can be ſhewen why one appolnted by 
the Cuſtos ſhould not enjoy it in like manner: | 


E contra. TUhatever the Common Law was in relation to 
Difices and Officers, it can be nothing to this purpoſe ; faz this 
Caſe depends only as the Law now ſtands upon the penning of 
t hele ſeveral Statutes, | | „ 
.  Jufffces of peace were made by the Statute of 1 Ed. 3. but 1 Ed. 3. 
that Office is not mentioned there, neither was there any ſuch p. 16. 
_ Dfficer in the ſucceeding Reign of R.2. 'Tis very pꝛobable that the 
Cuſtos himſelf was then the Clerk to the Juſtices, and afterwards 
when the Office of Cuſtos came to be honozary, a moe inferiour 
erſon was appointed to be their Clerk, and from that time this 
icer was called Clerk of the Peace, but till he was but as a 
Deputy oꝛ Servant to the Cuſtos, and removable at his pleaſure, 
as the Cuſtos himſelf was at the pleaſure of the Chancelloz. 
- Afterwards ſome Chancellozs did enlarge their Power by un- 
Dertaking to make a Cuſtos during life, and he ltkewiſe did en- 
large his Authonty by appointing a Clerk of the Peace to hold 
that Office during like, complaint was made of this matter to 
the Parliament of H. 8. and then in the 37th pear of his Reign 
this Law was made which gives the Clerk of the Peace no longer 
Title to his Office, but at will; it was to depend on the Cuſtos who 
likewiſe. was to continue in his Office but till the King ſhould ap 
point another. ; | Ce 
It was not the ignozance oꝛ incapacity of the Clerk, of which 
the complaint was in thoſe days; but only the duration of his 
being an Dfficer 3 the complaint was, That he had an Eſtate foz 
life, which was to pervert the old inſtitution, and theretoze he was 
made to depend merely on the Cuſtos. | 
In E. 6. Reign, part of the Statute of H. 8. was repealed, 
but that Parliament did not * with the Clerk of the FT p 
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--- heſt(ll remained as befoze z ſo that what alteration is made relat- 
ig to him muſt be by this new Law, oz none at all, 
has been ſaid that this Law of 1 W. & M. veſts him with 
a new and moze durable Eftate than he had befoze, viz. by enlarge 
ing it to continue, for ſo long time only as he ſhall demean him- 
But theſe wozds cannot be conſtrued to enlarge his Eſtate, 
they are rather reſtrialve, and are onlp to expzeſs what was im- 
plied befoze : fo2 tis a condition which the Law anneres to all Of- 
ters that they ſhall behave themſelves well in their reſpective Offt- 

, 0} otherwiſe tis a Fozfeiture. Fo 5 | 
Che Cuſtos is till to be removed at pleaſure: Now it would 
be very abſurd to ſap that the Perſon appointed by him to be Clerk 
of the Peace ſhould have a mote fired and continuing Eſtate than 
he himlelk, lo that by reaſon of the incapacity of the Gzantoz he 
cannot have an Eſtate koz life; foz tn Conſtruction of Gzants 
there is always a great regard to be had to the Eſtate and Power 
of the Gzantoz: As, ik a Tenant in Tail make a Leaſe foz life it 
ſhall'be intended fo2the life of Tenant in Tail; but if a Tenant 
in fee maketh a Leaſe fo2 life it (hall be fo2 the life of the Leſſee, 
and the reaſon is becauſe of the different Capacities of thoſe two 
Perſons fo2 the one could make a Leaſe fo; no longer than his 

own life, and the other may make a Leaſe fo a longer Term. 

Ik there had been any ſeeming Contradiaton between theſe 
two das, then certainly the laſt would Have repealed the other; 
but here is no ſuch thing: fo2 by the Statute of H. 8. the Clerk 
of the Peace is to hold his Office no longer than the Cuſtos 
continues to be ſo 3 and by this new Law he is to enjoy it, for ſo 
long time only as he ſhall demean himſelf well: Now there is no 
contradiction in the limitation of the Eſtate by both theſe Laws; 
fo2 ſuppoſe it had been put altogether in the ſame Ad, viz. fo2 ſo 
long time as the Cuſtos ſhall continue, and lo long only as he de- 
means himſelf well, this would have been very conſiſtent, 


Curia. As to the beginning of this Officer we are much in the 
dark, fo2 we can only make (ome pꝛobable conjectures about it; 
and as to his continuance in his Dffice, tis not to be colleged out 
of any of the Law books befoze the Statute of 37 H. 8. 
'Tis plain that it was not an Office time immemozial, becauſe 
the Commiſſion of the Peace is not ſo. : 


In x Ed. 3. Juſtices of the Peace were made, which at the 
Common Lawwere called Conſervators, and the firſt beginning of 
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a CO was in the 34th year of that King, and the reaſon why 


he was then * and not befoze was, becauſe the Juſtices 


could not then agree amongſt themſelves who ſhouid keep the Re- 


£co20s ; and upon application made to the Ring concerning this 


matter, he (to pꝛevent all diſputes) appointed a fit Perſon to keep 
them, and gave him the Cuſtody of the Recozds in every County, 


ſo that tho legally they may be ſaid to be in the Cuſtody of the 


Juftices of Peate, becauſe all Mrits of Erro2 and Certioraries 


are direded to them, pet they are aually in the Poſſeſſion of the 


Cuſtos. 


Afterwards it became incident to the Dfiice of the Lozd Keep: 
er to nominate the Cuſtos Rotulorum; and then becauſe of the 


neceſſity of one to make Entries, and join Iſſues, the Cuſtos ap- 


wer a Clerk fo? that purpoſe, who is now called Clerk of the 


Peace; and this ſeems very agreeable to the Statute of W. 2. by W.2. cap 30. 


which it appears that ſuch Officers and Clerks who are to enter 2 Intt. 425. 


and enroll Pleas, were always appointed by the Judg 02 chiet᷑ Bl. 


niſter of the ſame Court. 

- Then as to the Cafe in queſtion, viz. By the Statute of 1 W. 
& M. the Cuſtos hath power to appoint a Perſon to erecute this 
Dffice by himſelf o2 Deputp, for ſo long time ONELY as he ſhall 
demean himſelf well, &c. which woꝛds do plainly impozt an E- 
ſtare for life; and the Caſe would have been the ſame if the woꝛd 
ONEL had been left out; fo? if the ** is given to a Tenant 
fo} life to make a Leaſe foz 21 years or ny, this would ſignify 
fo2 ſo many years abſolutely. 

Ik this Clauſe hath not a Conſtruction to give bim an Eſtate 


fo? like, it ſignifies nothing; koz if the Cale is taken to be no 
otherwiſe than as it ſtood upon the Statute of 37 H. 8. then this 


Clauſe is of no uſe ; but tis plain that the wozds in that Ad re. 


lating to this matter are omitted in this new Law, viz. That he 


ſhall continue ſo long as the other is Cuſtos ; and a better and 
more fired Eſtate is given, viz quam diu ſe bene geſſerit, &c. 
The Statute of x W. & M. revives that of H. 8. as to the no⸗ 
mination of a Cuſtos, but makes ſeveral alterations from it when 
it mentions the Clerk of rhe Peace, as has been well obſerved 


_ at the Bart; (o that the deſign of this later ad was to abzidg 


the Power of the Cuſtos, and enlarge the Eſtate ok the Clerk, 


and la to ſettle him therein that he might go on cheerfully in his 


%Buſlinels : ko; when places depend upon Contingencies, it occa- 
ſions imbezling Recows and neglec in Offices, and fo? this rea- 


ſon mp Lv, Hobert was of opinion that the Chief Juſtice cannot hob 153. 


f grant 
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© grant theſe Offices which ate in bis Gilt fo2 leſs time than fox 
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- Therefoze the Clerk of the Peace being in this Office by ver- 


P 
tue of this Ag, for ſo long time as he ſhall demean himſelf well; 


thoſe wows ſhall be conſtrued moſt favourably to amwer the in⸗ 
tent of the Law makers, whoſe deſign was to have the Office well 
ſupplied by a Man able and well gkfiled in the Laws, which will 
be effected when the Dfficer hath an Eſtate for life; and fo? theſe 
Reaſons Judgment was given in Trinity Term following foz the 


Plaintiff, and afterwards affirmed in Parliament. 
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Hill verſes Gallop. 


DE Plaintiff brought an Action on the Cale ko; a Di- 
ſturbance in a Common, and dectared, That he was 
poſſeſſed of a Meſſuage and ſo many Acres of Land 
with the Apurtenance in, &c. fo2 a certain Term of 
ears, pet to come and unexpired, and that per totum idem tem- 
pus habuiſſet & gaudere debuiſſet communiam paſturz pro omnibus 
averiis levan & cuban &c. 1 1 
Apon not guilty pleaded, The Cauſe was at Iſſue, and the 
Plaintiff had a UGerdid, and Serj. Tremaine moved in arreſt of 
Judgment, becauſe the Plaintiff had not ſewn any Title in 
himſelf, either by Gzant oz Preſcription, Sed non allocatur. 

Chief Juſtice. This might be a good Exception upon a De- 
murrer, but tis cured by a Uerdic. | 
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Sands verſus Child 
Trin. 4 Willielmi, Rot. 129. 
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roꝛ of a Judgment in the Common Bench in an Adton on the 
351. 444; L Cale brought by thePlaintiff Sands, fo2 proſecuting of him in 
3). . the Admiralty contrary to an Act of Parliament, in which there 
Ze, was a ſpecial Uerdin found, and Judgment foz the Plaintiff, and 
; Dunne e 9797 | 
The Caſe upon the Pleadings was, viz. The Declaration ſets 
13 R. 2. foth the Statute of 13 R. 2. That the Admiralty and their De- 
cap. 5. uties ſhall not meddle with any thing, but what is done upon the 
| ea, &c. then it recites the Statute of 2 H.4. which takes notice of 
2 f. 4. the kozmer Act, and ozdains, That the Common Lay ſhall be put 
cap. 11, in execution againſt Proſecutors in the Admiralty by an Adion on 
the Caſe, and the Party grie ved ſhall recover double Damages, 
and the Proſecutor beng attatnted, ſhall foꝛfeit 10 1. to the Ring. 
That on the 13th day of December, 34 Car. 2. Mz. Sands was 
going to the Maderas in the Ship called the Expectation laden 
with divers Goods to trade there, and being about to ſatl, the now 
' Plaintiff Child did cauſe a Plaint to be levied againſt him in the 
Admiralty- Court, and thereupon Pꝛoceſs did iſſue out of the ſald 
Court to ſtop the ſaid Ship from a Gopage to Infidels without 
the King's Licenſe, and the Ship was arreſted till Mz. Sands 
ſhould give ſecurity that he would not lail into any part of the li. 
mitts of the Eaſt-India Company, which he refuſed to do. 
- They find that King Charles II. did grant to the Governour 
and Company of Eaſt-India, &c. a Patent, by which they Were 
incoꝛpozated, and had the whole Trade to the Indies, pꝛohibiting 
all othcr Perſons to Trade within their limits, and the places in 
the ſajd Patent contained upon the Foxfeiture of Ship and Goods, 
That M2, Sands had p2epared this Ship to fall fo2 the Maderas, 
and from thence to a certain place in the Indies, within the limits 
ok the Company to trade with Jnfidels, to pzevent which, the 
Plaintiff Child and others delivered a Petition to the King in 
Council (which was found in hæc verba) praying that the Ship 
might be ſtayed till ſecurity was given not to trade within the li- 
Raym. 489. Mits of the Company; and thereupon an * D2der ok Council was 
made, directing the Court of Admiralty to iſſue out Pꝛoceſs againſt 
the Ship tilt ſecurity ſhould be given to the lald Court that the 
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Ship wall not trade with Jnfidels within the Limits of the Char- 


ter, and that the Plaintiff Child and Leech, as Agent to the 
Company, did obtain a Warrant upon this Oꝛder againſt the 
Ship, by foxce whereof ſhe was ſtopped. 

There was a Judgment fo2 the Plaintiff Sands in the folly 1 


and Damages in duplo to 1500 l. and a CUrit of Erro: now 


_ bought, andthe Erroz ſigned was in point of the Judgment gt: 
ven, viz, Whether the matter upon the whole Reco2d is ſufficient 

to charge the Defendant Child: And as to that, the Argument 
was upon theſe two Points; ; 


Cr.) That what was done by him was lawful; 


(2.) That he hath not incurred the Penalty of the Statute, 
becauſe this was not a Proſecution within the meaning thereof. 


As to the firſt Point, it will not be denied, but that the King 


phy his Pzerogative may ſtop the Ship of any Subject, and ſhut 
up the Pots of the Kingdom at his pleaſure, eſpecially where the 


ſafety of the Nation is concerned, viz. in time of any imminent 
Danger; this is confirmed by daily Experience of Embargo's 
laid on outward- bound Ships, 
And as he may ſfop Ships, ſo he may reſtrain the Perſons of 
his Subjects from departing the Kingdom leſt they ſhould aſſiſf 


his Enemies; and fo2 this purpoſe was the Writ Ne exeat reg- Dyer 165. * 
no kramed: And after ſuch an expꝛels Pꝛohibition, tis a Con. 296. a. 


tempt of the King 8 Authozity to depart out of the Realm, and ſi- 
nable by Law. 

Now to pꝛevent ſuch departure of Ships the method is, and 
always hath been to inkoꝛm the King of the matter by Petition, 
who thereupon uſually directs his Advocate oꝛ P2ocfo2 to require 


Caution that the Mater ſhall not trade with Jnfidels, who are 


perpetui -inimici, and thereupon Pꝛoceſs iſſues out of the Admi⸗ 
ralty, and the Ship is arreſted; and this is in Confozmfty to the 


Common Law of the Land, as may appear by the TUrit de ſe- 
curitate invenienda quod fe non divertat ad partes exteras ſine F. N B. 83. 


. licentia Regis; and mp Loꝛd Coke hath affirmed that he had ſeen oy 296. 4. 


ſuch a Licence in the time of Edward III. 

C2.) This is not a Pꝛolecution intended by either of the a- 
 foreſaid das which reſtrain the Juriſdiction of the Admiral; and 
this will appear, if it be conſidered upon what Complaints and 
Petitions thoſe Laws were made. 
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= . __ , Foz the Statute of 13 R. a. was made upon the Petition of {c- 


= Feral Lords of Franchiſes complaining that the Admirals and their 
= Deputies had kept their Seſſions within their Liberties, and fo 
had encroached upon their Rights 15 5 
5 The other Statute of 15 R. 2. was made upon the like com- 
0 plaint 3 but then alſo divers Cities and Burroughs petitioned a. 
| gainſt the Encroachment of the Admirals, by holding Pleas of 
Contracs, (Wrecks, Nuſances, &c. and foz ſummoning of People 
: at great Charge and Expence to attend their Courts at London, 
and impziſoning them upon refuſal. oo 
_—_ * Now the cauſe fo2 which this Ship was ffopped, was not ko): 
=_— doing any thing pꝛohibited by either of theſe Statutes, oz foz any 
_ thing contained in the Petition upon which the Oꝛder was made; 
3 tis only that the People ſhould not trade with Jnfidels without 
1 = the King's Licenſe, leſt they ſhould decline from their Faith and 
= Religion; Co that it was not fo2 doing any thing, but only a cau- | 
tion to pzevent a thing from being done, . 
Then as to the Statute of 2 H. 4. which gives an Action on 
—_— the Caſe to the Party grieved by a Proſecution in the Admiralty; 
= brought in their Court to abzidge the Power of the Courts at 
=o the Common Law, which was not vone by the Defendant,becauſe 
= Court of Admiralty had a Jurisviction over this matter. 15 
x Belides this laſt Statute which gives the Action againſt the 
—_— Proſecutor in the Admiralty, doth likewiſe give the King 10 l. up- 
= on his Attainder: But this Pꝛoceeding being by Dzder from the 
_ * King himſelf in Council, it can never be intended that he ſhall 
1 have any Forfeiture fo a Pꝛoſecutian made by his expzeſs direct. 
1 on, which is a Reaſon why this is not ſuch a Pꝛoſecution as is 
— intended by the Ad. 5 SI Nu i Mage 
5 But really this was no Suit at all; fo2 there was neither Plain 
1 tiff oz Defendant, 02 any thing in demand; here was no Libel on 
—_— . which to ground a Pꝛohibition, and ſo by conſequence no cauſe 
_ - fo2 an Acton againſt the Plaintiffs in Erroz, who were only A- 
x gents to the Eaſt India Company 3 ſo that if an Anion muſt be 
-  byought, it ought not to be by Mꝛ. Sands alone without his Part: 
5 ners, and ft ought to be againſt the Companp 3 ko theſe Perſons 
| only as their Agents petitioned the King in Council, and re- 
1 OY - quired Caution, cc. the Ring direaxed the method ; ſo that if this 
= db. 288, 18. a Dutt, and if tis a P2olecution, it was fo2 the Benefit of the 
 _ 9 fa Company, and the Action ought to be bzought againſt them, and 
EY” 529, tit being upon a Penal Law ought not by Cquity to be extended 
3 7 | 1 fo 
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to o the agents ; fo2 they are not to be puniſhed by ſuch a Law, un- 
- leſs Hamed; and therefoze in the Statute of Ptæmunire and o. 16 R. 2 
ther Statutes they are expꝛely named. 


E contra. (1.9 Che ſtopping of this Ship was legal; .. 

At the Common no Man is pꝛohibited to travel out of the. 
Realm 3 the Seas atT open, and he might go whither he would, Lit Rep. 27. 
without any reſtraint upon his Perſon oz Goods, whether he 

traded with Jnfidels oz not; and this appears by the Statute of 

26 H. 8. cap. 10. which gave the King Power (during his Like ) Noy 1$2, 
to reſtrain Trading beyond Sea, to particular places, which han 

been to little purpoſe, if he could have done it by his Letters Pa- 

tents without the help of an Act of Parliament; and the Com. 

mon Law being reſtozed by the Expiration ok that Act, no Fozce 
02 Reſtraint can now be put upon any Man 8 Piopert? Without 

a Bꝛeach of the Peace. „ 
Mo Inference can be made from Embargo 85 02 from the | © 
Writ Ne exeat regno , to extenuate what was done in this 2 Inſt. 54. 4. —* 
Caſe, foz the one is never laid upon Ships but in time of Mar: . — 
tis a Pꝛohibition of State by Advice of the Council, and not ar 
the Pꝛolecution of Parties, as this was, under the pzetence of 1 
Trading to Jnfidels ; fo2 both Mz. Sands and his Ship's-Crew 
might have gone to any Infivels, fo that they would retraln (rom 
thoſe of the Company. 

Then as to the Writ Ne excat regno, tis only granted, 
aͤnd that very rarely too, upon particular Reaſons, and fo2 par- 

- ticular Purpoſes to pꝛohibit a ſingle Perſon from departing the 

Kingdom, and not (o many Men as were going this Aopage to 

trade beyond the Seas. | 
(2.) The Defendant in this Action might as well have {impounded 

a Man's Cattel till he give ſecurity not to commit a Treſpaſs ; he 

might as well have levied money befoze Judgment, 02 ſeized bekoze 

a Trial oꝛ Convidion,which is very like this Caſe, ſo that what he 

did cannot be lawful ; and the finding of the Charter is not matert- 

al, #02 if by that they had any Power to ſtop the Ship, then there 

had been no need of petitioning the Council. 

Neither can it be doubted whether this is a Proſecution within 
the meaning of the Ac, fo2 the pꝛekerring of a Petition was inter; 
medling with a thing not done upon the high Sea; there was an 
Advocate and ]Nocto2 3 there was an Allegation and Surmiſe of. 
the matter of Complaint ; then a Pꝛaper that the Court would 
make a Decree againſt the Ship ; then there was a Judgment and 
Aaz = a {187 


CES 


SO rn ng 


a carrant u upon it which was executed; and can m it be do ed, 
after all this, whether it was a Judicial Pꝛoſecution, o; nok? 
But a Proſecution it is, and that which is within the meaning ol 
the Statute; foz the arreſting of the Ship infra corpus Comitatus, 
where the Admiral can have no Juriſdiaton, is ſuch a Proſecution 
as tis clearly againſt the Statute ; fo? toperty of Goods, 
tho' confiſcated, ſhall not be tried by him, but by the Common 
lob. 2x2, Law; andtherefoze Cornero d Spaniard having committed ſeveral 
Crimes in Spain, by which he had incurred the Foxeiture of his 
Goods, bzought them into England, and ſold them to Sir John 2 
Watts, againſt whom Don Alonſo de Velaſco libelled in the Ad- 5 
miralty, and pꝛaped an Attachment of the Goods in the Þands ok 
Sir John; but a Pꝛohibition was granted. 
*'Tis a weak Objeaton to ſap that this cannot be a Proſecution, 
becauſe there was no Defendant; koz the Pꝛoceedings in the 
Court of Admiralty are againſt the Ship, and the Owners uſual- 
ly come fn pro intereſſe ſuo; and tis pet a weaker Dbjection, 
that M. Sands is not a Party grieved, fo2 the Damages are di- 
rea, and not conſequential ; the taking of the Ship out of his pol. 
(ſeſſion, is the cauſe of rhe Aion ; neither are all conſequenttal 

—_ Damages rejeged by the Law but ſuch only which are far off, 

* and ſuch ol which there is no certainty whether they map happen 

= 02 not. 

Laſtly, My, Sands alone may being this Adlon, becauſe he 
had the Ship in his poſſeſſion, and therefoze was the Puncipal; 
and tha' the Pꝛoperty of the Goods was in ſeveral Men, yet none 

. 5 had a Right to the Ship beſides himſelf : "Tis true, Merchants 

_ yave a ſeveral Intereſt in their Goods, and may therefoze have 

| feverat Remedies, but the Maſter alone hath a Right to the 

1& 2 Phil. By the Statute ok 1 & 2 of Philip and Mary the Penalty of 
X Ma C12. 5 J. is given where a Diſtreſs is taken, and d2iven above thzee 
Miles out of the Pundzed; if the Cattel of thiee Men are di. 
ſtrained, and dꝛove out of the Dund?ed, &c. each of them ſhall have 

| an Action fo2 5 1. 

Deer 180. b. The Cale of Dominſo Bylota doth ſomething reſemble this, viz. 

DE ATE: Two Men bought a Ship of him at Land, and ſued him upon the 
Contract in the Admiralty Court, and ko; this Offence he bꝛought 
an Action againſt one atone, and it was heldjgood ; but that of 

Swanton and Willett there cited, is direaly to the Point, which 

was, viz. Two Men ſued in the Admiralty fo2 a cauſe ariſing at 

Land, the King and one of the Perſons grieved bzought an Acti- 

on 
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on againſt one of the Pꝛolecutozs, without ſhewing the Death 
of his Companion; and the Judgment was, that the Party 
grie ved recuperet dampnum & quod Defenden' pœnam 10. erga. 
Regem per Statut prædict' incurra: & capiatur, & quod Dominus Leon. 2b2, 
Rex recuperet verſus Defenden 101. & capiatur. Jn which Cale? "Hg 85 
both the Coſts and Damages are doubled. F 
Bit tis in no (ot like the Caſe lately adfudged in the B. R. be. _ 
tween * Boſon and Sandford, which was this; an Action was bought *3Mod. 32 1. 
againſt the Defendant, fo2 that he and ſeven other Perſons were 
Pꝛoqꝛietoꝛs of a Aeſſel which uſed to catty Goods fo? hire, and that 
the Plaintiſfs Goods were dampnified by the negligence of the De. 
kendant, who was one of the Pꝛopzietoꝛs, and againſt whom alone 
the Action was bzonght 2: There it was held, that tho there was no 
actual Contract between the Plaintiff and the Part owners, pet 
they all having an equal Benefit, and the ground of the Acton 
ariſing Upon a Truſt which ſuppoles a Contra, the Agion ought 
not to be bꝛought againſt one, but all | 
But this Action ariſes upon a Treſpa(s, and not upon a Con- 
tract in which one may ſue alone without foyning of his Partners, 
and in which canſequential Damages map be given, as loſs of 
time, &c. As, if an Action of Battery ſhould be bꝛought fo; bꝛeak. 
ing ofa Leg, tis not neceſſary to give in Evidence that the Patty 
cannot go, becauſe tis the conſequence of bzeaking ; therefoze 
ſuch Damages which were given here, are of immedfate conſe- 
quence, and within the Statute, fo2 which the Party ought to be 
relieved, as well as fo2 the taking of the Ship. 8 
Then as to the Action being bꝛought againſt the Agents, and 
not againſt the Company, tis well enough, becauſe tis im- 
- poſſible to ſue the Company 3 fo it doth not appear that they were 
concerned in this Pꝛolecution, oz that it was done by their Ozꝛder. 
And tho thep aged as Agens oz Attoznies? pet they muſt take care 
to do what is lawful; and here even the Company it ſelf could not 
juſtifie this Proſecution, neither ſhall their Attoꝛnep oꝛ Agent. 
Afterwards in Michaelmas Term the Judgment was affirmed, 
but per Curiam the Partners ought to have been joyned with the 
Plaintiff in this Action 3 which not being done, the Defendant 
might have pleaded it in Abatement, and averred that they were 
living at the time of the Aion bꝛought, which had been a good 
Plea; but this likewiſe was omitted, and therefoze the Plaintiff 
had his Judgment. 


7 | Hinks | 


*. 
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Hinks verſus Harris. 


To Defendant married one Sifter, who dien and afterwards 


he married the other, by whom he had Jſlue 3 he was pzoſecuted 

in the Arch-Deacons Court of Litchfeild fo an Inceſtuous Mar- 
riage ; pending that Suit his ſecond Mike alſo died, (o that ac- 
coping to Kenn's Caſe, all Pyoſecution in the Eccleſiaſtical 
Court ought to ceaſe 3 fo? after the Death of either of the Par- 
ties befoze a Divozce, they cannot pꝛoceed there to declare the 
Marriage void, and baſtardize the Iſſue. 
But notwithſtanding that Authozity, Sentence was given in 
this Caſe declaring the Marriage to be void; and upon a Motion 
in B. R. fo2 a Prohibition, Cauſe was ſhewed why it ſhould not 
go, viz. becauſe this was an Dffence of Eccleſiaſtical Cognt- 
3ance, and that Court had the pzoper Jurisdiction over it. = 
Kenn's Caſe is, That no Pꝛoceedings ſhall be in ozder to a 
Divorce, where both Parties are dead but here is one [OY 


who may defend the Suit. 


E contra. There is no occaſion fot a Divorce when the death 


of one of the Parties hath determined the Parriage; but the 


Conſequence of this Pꝛoceeding is to baſtardize the Jſſue. 
The Inceſt may till be determfnable in that Court, but then 


the Marriage muſt not be declared void; let the Party be puniſh - 


ed if the Marriage was inceſtuous, but quoad the Sentence of 
Olvorce a Prohibition was pꝛaped, nich was granted niſi. 


Dixon verſus Terry. 
Hill 4. Rot. 848. 


N Treſpaſs, Aſſault and Battery the Defendant pleaded a 
General Releaſe of all Adions, cc. from the beginning of the 


*  TWozd uſq; ad diem datus of the ſaid Releaſe ; and it happened 
that the Battery was done upon that verpday in which the Releaſe 


Owen 50, 


was dated, ſo that it was held that this Action was not diſcharged, 
fo? the Releaſe did not include that dap: The Defendant ſhould 


we traverſed all, &c. after the dap of the Date of the a 
| e 


Pach.; W. & M in B. R. 1693, 


De la Baſtide verſus Reynell & Ux. 


Ib. a TUrit de homine replegiando, the Sheriff returned 


clongavit ; thereupon a Capias in Withernam iſſued fo2th ; 


then the Defendants entred an Appearance with the Philazer,and 


a Motion was made fo2 a Superſedeas to the Withernam, and 
that they would plead non ceperunt, fox they are not to be con- 
cluded by the Return of the Sheriff, which was traverſable. 


This was oppoſed, unleſs they would give Bail to deliver the 


Perſon in caſe the Jfſue ſhould be found againſt them. 


Curia. There is no difference between a common Replevin 
and an Homine replegiando as to this matter ; neither is there 
any other Return to this 7Urit than Elongavit, which is, that the 
Party cannot be found, 


Ll 


If the Defendants had claimed any P2operty, then they are ta 


gage deliverance; but that is not done, fo} they ſay they have not 
the Perſon, therefoze let them plead non ceperunc, and put in 


Bail to appear die in diem. 


Wharton verſus Liſle. 
Hill. 3. Rot. $6. 


Rover and Converſion fo taking of 20 Cart Loads of Flax, 

Oats and Wheat, &c. 
- Upon Not guilty pleaded, the Jury find as to the Dats and 
TUheat, Not guilty 3 and as to the Flax they find ſpeciallp, viz. 


Thorp in the County of Eſſex, and that all great Tythes ati- 


ſing there have been uſually paid to him that the Defendant was 


Vicar there, and had all the ſmall Tyrhes in the (aid Pariſh ; that 
in the Pear 169 . there were 650. Acres of arable Land ſown in 
the ſaid Pariſh with all ſozts of Gain, whereof 20 Acres were 


ſown with Flax, that on the 5th. of June 3 Willielmi the Lands 


being ſo ſown, and the Tythes let out, the Defendant carried 
them awap, &c. | 


The Queſtion was, CUhether the Tythes of Flax were great 02 


mall Tythes. 


Serjeant | 


? 


, 


That the Plafntiff was Jmpzopziato?2 of the Pariſh-Church of 


3 Levin? | 
365. 
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2 Serjeant Rotheram fol the Plaintiff, That theſe were great 


Tythes. At the Common Law there;is no ſuch-Perſon-ſknown as a 
' Vicar, the Parſon had all the Tythes, and Vicaridges began in the 
Reign of H. 3. bya Conſfitution of Pope Urban the Eighthzand af- 
terwards the Vicars became Spiritual Perſons ; and befoze the 
Statute of W. 2. a Quare impedit would not iye fo2 diſturbing{of a 
1% Ed. 25. Patron to preſent to a Vicaridge; and till the Statute of 14 E. 
> Roll Rep 3. Vicar could not maintain a Juris utrum again ft the Patton. 
97. U hen he is entitled to Tythes, it muſt be by Endowment o2 
| Preſcription ; it cannot be by Endowment in this Eaſe, becauſe 
the Jury have not found it o: Beſides, Flax was not ſown in 


48. 4. c. 12. dowingof Vicaridges—© PER 
- © Neither can this Vicar preſcribe to have theſe Tythes, becauſe 
the Parſon had them one Pear, andthe Vicar foz/7 years paſt; 
Now admitting that the Tythes of Flax are in themſelves mi- 
nutz decimz, pet when tis ſown in great Fields, and in large 
Quantities, it loſes that Quality, and favours ok the nature of 
ada»: a oe kt RES rrigets-! 
1 E contra. Flax is an Herb in its nature, and ſo it was adjudged 
1 20%: 2+ in Noah Webb's Caſe. 7. 3 
. The quantity of Land on which tis ſown, cannot alter the na- 
ture of the thing either to make it great 02 (mall Tythes; fo? if 
a whole Field ſhould be- ſown with Saffron, the Tythes thereof. 
would be but minutæ decimæ, fo; it grows in the nature of an 


15R.2.c.6, England at the time when the firſt Statutes were made fo2 En- 


Ciro. Car. 28, Derb, and tis that which together with Cuſtom and Uſage, and 


not bythe Þusbandzy of the Land makes it (mall Tpthes. 
Dolben Juſtice. It TUheat is ſown in a Garden the Parſon. 
ſhall have Tpthes, and not the Uicar ; and if Flax is ſowed in a 
Field, the Aicar ſhall have the Tpthes, becauſe of the nature of 
the thing, quod fuit negatum per alios, fo2 Peaſe and Beans when 
fown in a Garden, yield onlp (mall Tythes, but when in large 
Fields tis otherwiſe ; and upon this difference, viz. when a little 
Land, 02 great part of a Pariſh is ſown with things of this na- 
ture, the Tythes from thence ariſing ate either great oz ſmall ; 
and tis upon this reaſon that Hops tn Kent have altered the qua- 
lity of the thing, becaule they are planted there in great quantities. 
Afterwards in Trinity Term Judgment was given fo2 the De- 
fendant by thꝛee Judges, abſente C. J. who was of opinion, that 
the ſowing of Flax in large Fields, make rhe Tythes thereof great 


Tythes. 
: Barkſdale 
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Barkſdale verſus Morgan. 
In the Common-Pleas. 


N Covenant a ſpecial Uerdia was * in which the Caſe 
was as followeth, viz. 

In conſideration of 20 Suincas paid by the Plaintiff to the 
Defendant on ſuch a dap, &c. he did covenant, &c. upon paymenc 
ok 5001. moze within one Month next following, upon notice to 
transfer to him certain Shares in the Faſt India Company, and 

4 Plaint ift did aver that * did tender the 5201. within a Month, 

C 

The Defendant pleaded, that the Plaintiff did not tender the 
500 |. within a Month, fo2 that befoze ſuch Tender 28 Days w:re 
paſt from the dap of the Date of the Agreement. 

The Truth was, he did tender the 500 J. after 28 days, but 
within a Kalendar Month, and it was ſo found by the Jury; ſo 
that the Queſtion was, WhatHhall be intended a Month within 
this Agreement? 

Thoſe who argued fo2 a Kalendar Month, inſiſted, that the Sta- 1 Hy 
tute of H. 4. gives the Juſtices Power wichin one Manth next 
after a Riot committed, to enquire into the (ame, and that it 
hath been held they may make ſuch enquiry after the 28 days, which 
ſhews that the Parliament intended a Kalendar Month. | Sid. 186. 

And as ſuch a Month was intended by them, lo this Court may Coo Eh 
judictally take notice of ſuch a Ponth; and therefoze a Judgment ,; 
being obtained in an inkeriour Court, the Errour aſſ:gned was,; OG (5: 
that it was given at a Court held on the 16h. dap of February, Id. 
which was Sunday, and the Queſtion being, Whether this mat. 
ter ſhould be tried by a Jury, 82 by the Almanacks of the Pear? 
it was held ſufficient to examine it by „ and tye Court 
was infowmed by them. 


E contra. viz. The woꝛds in this Agreement, viz. to pay 500 1. 
within a Month next following, ſhall be accounted the nexc, o: 
neareſt time to the day ofthe Agreement, which muſt be 28 days. 

So it is in a Bond dated primo Maii, with a Condition to pap 2? Cro. 646. 
Money on the 15th. dap of May next enſuing ; ; theſe laſt wozds 
ſhall refer to the 15th day of the ſame Month, and not to the | 
Month it ſelf, which would be a Pear afterwards, and regularly a 210% 135-> 
Month is accounted no mote than 28 days, unleſs tis in aQuare cle 188, 
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= -  \1mpedir,andthere a few days moz 
—= d Lapſe. 5 A 5 
3 _ 'Tis likewiſe ſo in a Leaſe rendzing Rent at the two moſt uſual 

Dyer 142. a. Feaſts in the pear, oz within a Month after; and if tis behind by 
the ſpace of eight Weeks, then, &c. theſe cight Weeks ſhall be 


are allowed on purpoſe to ſave 


5 reckoned accoꝛding to 28 days. 
1 | Curia. In common Parlance the Month is taken to be 28 days 
_—_ in all Caſes but in a Quare Impedit, and therefoze it muſt be (0 
= .- many days accowing to the common and known acceptation of 
C17. El. tbe wow; and to pꝛove this ſome Caſes were offered, viz. It J 


110 pꝛomiſe to deliver an Jndenture befoze the end of Trinity Term 
_ next enſuing, and this Pꝛomiſe happens tobe made on the 5th. of 
= June, the Term began two days after, but the Eſloin-day was 
two days befoze the Þzomiſe made, now tho that day in Law is 
the firſt day ofthe Term, and ſo the delivery of the Jndenture was 
not to be till Trinity Term a year afterwards, pet in common 


"> _ FOpeech the firſt day of the Term is when the Judges ſit, and ſo 
= the delivery of the Jndenture was adjudged to be made that very 
_— Trinity Term in which the Pꝛomiſe was made. Oe, 
1 And as (ops and Phꝛaſes of Speech are to be expounded and 


ä conſtrued as they are generally underſtood, ſo tis likewiſe in par- 

1 ticular places; and therekoze if J covenant to convey to another 

1 an Acre of Land in Cornwall, the common acceptation of the wow 
A Acre there amounts to as much as an hundzed in other Counties; 


_ o a Perch in Staffordſhire fs as much as twenty Perches in ſome 
= bther places, therefoze ſuch wowds muſt be governed by the com- 
= mon and known acceptation of the People. = 


By the Statute of 2 Ed. 6. the Suggeſtion on a Pꝛohibition 
Lit. Rep. 19. gyght to be pzoved within ſix Months next atter the Pꝛohibition 


$2 granted, the Computation muſt be after the rate of 28 days to 
220700. 529. the Yonth, and lo it was held in this Cale. 5 
Mao. Fo- | e | - | Fas 
—_ i 1. : | 5 
= -- 4 Four A ST Smich verſus Kemp. N 
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N AH Reſpaſs was bzought againſt the Defendant, who was the 
eZ. Mb 37 owner of the Sotl, quare vi & armis clauſum ipſius (the 
* '*< Plaintiff) fregit & inttavit & liberam piſcariam piſcatus fuit, & 
piſces retibus cepit, &c. 5 

There was a Uerdict fo2 the Plaintiff, and a motion was made 
in Arreſt of Judgment, and theſe Exceptions taken. 


L..) That 


- —— — 
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1 That an Action of Treſpaſs, quare vi & armis, &c. would 
not lye againſt the Owner of the Soil. 


(2.) It doth not ipe foz taking Fiſh in Libera Piſcaria. 


Firſt, Jt was compared to a free TUarren in the Soil of another, 
quare vi & armis in libera warrena ſua latibula ejuſdem warrenz 2 Roll. Abr. 
proſtravit will not lye : The pzoper remedy is a ſpecial daion on the 55: 
Cale koz the wong done, and lo it ought to have been here, 


2. To fiſh in libera piſcaria is the ſame thing as to Fiſh in 
Communi Piſcaria ; and a Commoner cannot bzing an Action of 
Treſpaſs fo2 any Treſpals done upon the Common, 


Curia. In 46 E. 3. the like Action was bꝛought fo? fiſhing in 
libera piſcaria ; and it doth not appear by the Book but the Aaion 
was maintainable ; but if tis a fault, tis cured by the Uerdice ; 46 Ed.3. 11. 


fab. it tall now be intended that they were the ä 8 own 


Bowden verſas Shaw. 


Wiford was indebted to the Plaintiff Bowden in 70 L fo2 
which he was arreſted, and being in Cuſtody of Aſhby, a 
Serjeant of the Mace in London, was diſcharged at the inſtance of 
the Defendant Shaw, by giving a Bond to the ſaid Aſhby fo2 the 
uſe of the Plaintiff ; That Twiford ſhould either render himſelf, 
- 02 put in Bail at the return of the TUrit, oz pay the Plaintiff 70 l. 
which not being done, the Plaintiff now bzoughr an Action of 
Debt againſt Shaw upon this Bond. 
Tbhe Defendant pleaded, That the Officer took the Bond colore 
officii, abſq; hoc, &c. That Twiford was at large at that time, 
a upon Demurrer it was bald, this was an immaterial Tra- 
But admitting it to be ſo, the Plaintiff ſhall take no advantage 
of it upon a general Oemurrer 3 he ought to have demurred ſpe- 
cfally, and ſhewed it fo2 Cauſe. 
Then as to the matter it was held, That the Officer having 
taken fuch a Bond to enlarge a Perſon without the pꝛivitp of the 
Plaintiff, who had Power either to confine o2 let him go, tis Cro. Eli 
| ne and 15 it be taken to his uſe, tis within the Equitp of the 190. 
ä Statute; 
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292. 
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Statute; but it might be otherwile ik the Bond had been made 
to the Plaintiff bimlelf, | 


Knight verſus Keech. 
Paſeh: 3 Willielmi, Rot. 374. 


'ÞE Caſe was, viz. There were mutual 12omifes ; and A- 
greements between the Plaintiff and Defendant, which were 
ſpectally ſet foꝛth in the Declaration, in which the Plaintiff alledg- 
ed generally that the Defendant non performavit agreamentum 
ſuum prædictum, without ſhewing a particular Beach. 

There was a Uerdic and Judgment fo? the Plaintiff in thr 


Common Pleas, and now a TUrit of Erro2 bzought, and it was 
aſſigned foz Erro2 that the Bzeach was too general, which being 


matter of Subſtance the right of the Acton could not be tried; 
and therefoze tis not within any of the Statutes of Jeofailes; and 
to pꝛove this many Caſes were cited, which reſembled this, viz. 
That non performavit agreamentum could not be good without 
ſhewing wherein. 

As in conſideration that he would relinquiſh Rent due, a pꝛomiſe 
was made to pay 30 1. And an Allegation in facto that he did re⸗ 
linquiſh the Rent, but becauſe he vid not ſhew how, the Judg- 
ment was arreſted, 

So where a Þozſe was bought fo? a piece of Gold in hand, and 
11 |, moꝛe to be paid at the Death oꝛ Marriage of thePſaintiff ; fo2 
which he was to be bound with ſufficient Sureties ; and thereupon 
the Dekendant pꝛomiſed to dellver the Doſe ; the Plaintiff offer- 
ed to be bound, but becauſe he did not averr that he tendered a 
Bond ready ſealed, &c. that ſo itmight appear that both he and his 
Sureties were bound in a comperent Sum, the Judgment was 
likewiſe arreſted, 

Many moze inſtances map be given where the Plaintiff muſt 
ſhew the preciſe conſideration agreed on and be perkozmed: as, ik 
a Hꝛomitſe ſhould be made, that in caſe the Plaintiff would acquit 


3. a an of 100 1. due, the Defendant pꝛomiled to pay the Monep: 


Now tho he alledged in facto that he did acquit him, tis not (uf- 
ficient without chewing how. 

So a Pꝛomiſe to pap Money befoze the Plaintiff began his nexr 
Journey to London, and he alledged, That he began his Journey 
on ſuch a Dap; but becauſe he did not aver that to be the next 
Journey after the Pꝛomite, nil capiat per billam, E 


FG 
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E contra. There is no fozm in the Regiſter meſcribed to an dai 
on on the Caſe; koꝛ ik there is ſufficient matter diſcloſed in the Oe- 
claration, to which the Oefendant ought to anſwer,'tts well enough. 
This is a Negative, viz. Non performavit; and (a not like 
thoſe Caſes of affirmative Pꝛomiles 02 Covenanis where the 
Bzeach muſt be averred: Beſides, in this Caſe the Platntiff 
could not have a Cerdic, if the Non perkozmance of the Agree: 
ment had not been fully pꝛoved. 
Goods were delivered to a Perſon, and the Defenpant p2omil- 5; 178. 
ed that he would warrant all the Money that was owing foꝛ them; 
the Bꝛeach was fo2 non-payment of the Yony ; and although it 
was objected it ſhould be to2 not warranting, yet it was held well 
enough. 
Likewiſe if a Pꝛomile is of 1000 |. to fave another harmleſs 
krom an eſcape, the Breacy aſſigned was fo2 not ſaving harmlets, 
which is the Gift of the Action, without laying that hc Jad not paid 
the 1000 l. | 
At another day the Judgment was affirmed upon thele Autho- 
_ rities following, viz. 
In 3 H. 6. 8. Debt was bought upon a Leaſe, in which the Dyer 297.5. 
Defendant was bound to perkoꝛm ſeveral Covenants, oz otherwiſe 
to fozfeit ſo much, &c. the Bzeach aſſigned was, That he had 
bꝛoke all the Covenants, and did not ſhew anp particular Beach, 
which is a harder Caſe than this, and yet it was held good, 
Ik Pꝛomiſes are executom on both ſides, Performance need not , 
be averred, becauſe tis the Counter-promiſe and not the perfo2- | 
mance that raiſes the Conſideration, and therefoze where the Hob. 38. 
Plaintiff pzomiſed to deliver a Cot to the Oefendant, and he pꝛo 106. 
miſed to pay him 50 s. the Plaintiff need not aver the delivery of Cro. Eliz. 
the Cow, becauſe without ſuch Averment a PDꝛomiſe againſt a 1920. 543: 
_ made at one and the lame time is a ſufficient ground fo2 an 
(ton, 5 
And koꝛ a later Authozity this Caſe was temembꝛed, viz. There, 
was an agreement between the Plaintiff and Dekendant, That 
the Plaintiff ſhould pull down old Malle, and build a Malt-houſe, 
and that the Defendant would pap him 8 | pro labore ſuo: The 
Dlaintiff averted, that after the agreement, paratus fuir & obtulit 
performare, &c. he had a Uerdia, and this was held good enough 
after a Gerdia, without averring perfozmance of the w92k, 
And therekoze upon theſe Authozities, and fo2that rhe Pꝛomiſes 
in this Caſe were mutual, the Breach was held to be well aſſigned 
and thereupon Judgment was given koz the Plaintiff. 


2 Sand, 351. 
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The King and Queen verſus Biſhops of London 


7 


Middle- Enricus Epiſcopus Lon- 


ſex ſſ. don & Willielmus Lan- 


Quare caſter ſacrz Theologiæ Pro- 
imptdit. feſſor ſummoniti fuer. ad re- 
ſpondend. Dno. Regi & Dnæ. 

| Reginz nunc de placito quod 
permittant ipſos Dominum Re- 

gem & Dnam Reginam præ- 
ſentare idoneam perſonam ad 
vicariam Eccleſiæ Sancti Mar- 


tini in Campis quæ vacat & 


ad ſuam ſpectat donationem 

&c. Et unde Johannes Som- 

mes Miles Attorn' dictorum 

Dni. Reg. & Dnæ Reginæ nunc 
Generalis qui pro eiſd. Dno. 
Rege & Dna. Regina ſequitur 

pro eiſdem Dno Rege & Domi- 

na Regina dicit quod quidam 
Humfridus nuper Epiſc. Lon- 

| don fuit ſeiſit de advocatione 
The late cariæ Eccleſiæ parochial Sancti 


 kiſbop of Martini in Campis præd. ut de 


London, uno groſſo pro ſe ut de feodo 
Ur de & jure in jure Epiſcop.ſui præd. 
1 groſ Ef fic inde ſeifir exiſten' ipſe 
1 s præd. nuper Epiſcopus eo quod 
piſco- *** 
petus. eadem vicaria fuit in Diocel. 
ſua London eandem vicariam 
vacantem contulit Thomæ 
Lamplugh Sacræ Theologiæ 
profeſſori Clerico ſuo qui vir- 
And col- cute Collationis illius in corpo- 
lated. ral. poſſeſſion. ejudem vicariæ 
poſit. fuit tempore pacis tem- 
pore Domini Caroli Secundi 


and Lancaſter. 


nuper Regis Ang]. &c. eodem- 
que Thoma vicar vicariæ præd. 
ut prefertur exiſten idem Tho- 
mas Lamplugh poſtea in Epiſ- 


copum Epiſcopatus Exon. rite 


& canonice creat. & conſecrat. The Par- 


fuit & vicaria præd' vacavit on made 
per promotionem dicti Thomæ # Biſhop. 


Lamplugh ad præd. Epiſcopat. 
Exon. per quod ad eundem nu- 
per Regem Carolum ſecundum 


ratione prærogativæ ſuæ Regiæ 


Coronæ ſuæ Angliæ annex. 
idoneam perſonam ad vicariam 
præd. fic vacantem pertinuit 
præſentare per quod pred. nu- 
per Rex Carolus Secundus ra- The K; 
tione prærogativæ ſuæ Re- 


; 1 b 
giz præd. ad vicariam pred. 5, pr 


tunc fic. vacantem præſentavit rative 


Willielmum Lloyd Sacræ Theo- to ano- 


logiæ profeſſorem Clericum ther. 
ſuum qui ad eandem præſenta- 


tionem ipſius nuper Regis fuit 
admiſſus inſtitut & induct' in Deo u 
eadem tempore pacis tempore 75 = 
dicti nuper Regis eodemque ;, ,** 
Willielmo Lloyd vicariz prxd, 
ut præfertur exiſten idem Wil- 

lielmus Lloyd poſtea in Epiſco- 


pum Epifcopar. Aſaphen. rite 


& canonice creat & conſecrat jj; 
fuit & vicaria præd vacavit per Parſon 


promotionem pred. Willielmi preſented - 


Lloyd ad pred. Epiſcopat. Aſa- was af- 


phen. per quod ad eundem nu- “er wards 


made a 


P er Biſhop. | 


Paſch. 5 W. & M. in B. R. 1693. 191 


per Regem Carolum Secun- 
dum ratione prærogativæ ſuæ 
Regiæ Coronæ ſuæ Angliæ an- 
nex. idoneam perſonam ad vi- 


cariam præd. fic vacantem per- 


tinuit præſentare per quod 
præd. nuper Rex Carolus Se. 
cundus ratione prærogativæ 
ſuæ Regiæ præd. ad vicariam 
præd. fic tunc vacantem præ · 
And the ſentavit Thomam Tenniſon Sa- 
King pre cræ Theologæ profeſſorem cle- 
oy ricum ſuumquiadcandem præ- 
ſentationem ipſius nuper Regis 
fuit admiſſus inſtitut' & induct 

in eadem tempore pacis tempo- 

re dicti nuper Regis eodemq; 

Ip ho ua Thoma Tenniſon vicariæ pred. 
inſtitut- ut prefertur exiſten idem Tho- 
ed and mas Tenniſon poſtea in Epiſ- 
indacted. copum Epiſcop. Lincoln. rite 
& canonice creat' & conlecrar' 

fuir & vicaria prædicta vacavit 

per promotionem dicti Thomæ 


Tenniſon ad præd. Epiſcop. 
Lincoln' & adhuc vacans exiſtit 


17hic}, per quod ad ipſos Dominum 
Perſon-· Regem & Dominam Reginam 
was af- nunc ratione prærogativæ lux 


terwards Regiæ prædictæ idoneam per- 


made a ſonam ad vicariam pred. ſic va- 
Biſvop, cantem ad præſens pertinet 
præſentare & prædict. Henri- 


And the cus Epiſcopus London & Wil. 


King lielmus Lancaſter ipſos Dom 
7 0 Regem & Dominam Reginam 
dred in nunc injuſte impediunt ad dam- 
his Pre- 5 0 ; 
[emation, num ipſorum Dni Regis & 
Dnæ Reginæ nunc quingenta- 
rum librarum & hoc idem At- 
torn' dictorum Dni' Regis & 
Dnæ Reginæ nunc Generalis 


qui &c. pro eiſdem Dno Rege 
& Domina Regina parat cit 
verificare &c. 2 


Et præd. Henricus Epiſcopus Plici- 
London & Willielmus Lanca- tum. 
ſter per Adam' Baynes Attorn 
ſuum ven & defend vim & in-„ 
jur. &c. & petunt auditum brevis The De- 
præd. & eis legitur in hæc ver-fendant 
ba ſcilicet Guilielmus & Maria 55 f 
Dei Gratia Angl. Scotiæ Fran-, . Writ, 
ciæ & Hiberniz Rex & Regina 
fidei defenſor &c. vic. Middle- 
ſex ſalut. præcipe HenricoEpilc. 
London & Willielmo Lancaſter 
Sacræ Theologiæ Profeſſori 
quod juſte & ſine dilatione per- 
mittant nos præſentare idone- 
am perſonam ad vicariam Ec- 
cleſiæ Sancti Martini in Cam- 
pis quæ vacat & ad noſtram 
ſpectat donationem & unde 
præd. Epiſcopus & Willielmus 
nos injuſte impediunt ut dicitur 
& niſi fecerint ſum' per bonos 
ſum' præd. Epiſcopum & Wil- 
lielmum quod ſint coram no- 
bis a die Sancti Michaelis in 
tres ſeptimanas ubicunq; tunc 
fuerimus in Angl. oſtenſ. quare 
non fecerint & habeas ibi ſum & 
hoc breve Teſte nobis ipſis a- 
pud Weſtm' 26 die Septembris 
Anno Regni noſtri quarto 
Cæſar quo lecto & audito iidem 
Epiſcopus & Willielmus petunt And 
judicium de brevi & narratione plead 4 
pred. quia dicunt quod inter Vriance 
breve & narration pred. mate- bet woe 7 
rialis habetur variaco in hoc TY 
videlicet quo ubi per brews 3 

a PFX a, 
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in lege 
ad placi- 


tum. 
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przd. prædicti Dominus Rex 


& Domina Regina intitulant ſe 


ad donationem præd. vicariæ 
Eccleſiæ Sancti Martini in 
Campis pleno jure tamen per 
narration præd. iidem Domi- 
nus Rex & Domina Regina in- 
titulant ſe ad donationem ejuſ- 
dem vicariæ ratione prærogati- 
væ ſuæ Regiæ Coronæ ſuæ An- 
gliæ unde pro variatione præd. 
inter breve & narration pred. 
iidem Epiſcopus & Willielmus 
petunt judicium de brevi & 
'narration' pred. & quod breve 
ill caſſetur &c. 


Et pred. Attorn. dictorum 


7 


Dni' Regis & Dominz Reginz 


nunc General qui pro eiſidem 
Domino Rege & Domina Regi- 
na nunc ſequitur pro eiſdem Do- 
mino Rege & Domina Regina 
dicit quod pred. placitum pred. 
Henrici Epiſcopi London & 
Willielmi Lancaſter in caſſatio- 
ne brevis pred. ſuperius placi- 
tat. materiaqz in eodem con- 
tent. minus ſufficien. in lege 
exiſtunt ad breve pred. caſſand. 


quodg; ipſe idem Attorn' gene- 


ral' &c. pro eiſdem Domino 
Rege & Domina Regina ad 
placitum illud modo & forma 
ou placitat. neceſſe non ha- 
et nec per legem terræ tenetur 
reſpondere & hoc idem Attorn' 
General &c. pro eiſdem Domi- 
no Rege & Dna Regina parat. 
eſt veriſicare unde pro defectu 
ſufficien reſponſ. ipſorum E- 
piſcopi & Willielmi in hac par- 


te idem Attorn. Generalis &c. 
pro eiſdem Domino Rege & 
Domina Regina per' judicinm 
& quod breve pred. bonum ad- 
— & breve Epiſcopo 
. | 


15 Et pred. Henricus Epiſcopus Junctio 
London & Willielmus Lanca in Mora- 
ſter dicunt quod pred. placitum tion 


ipſorum Henrici Epiſcopi L on- 
don & Willielmi Lancaſter in 
caſlation' brevis pred. ſuperius 


placitat materiaq; in eodem 


content bonum & ſufficien in 
lege exiſtunt ad breve pred. 
caſſand. unde ex quo pred. At- 
torn dict. Domini Regis & Do- 
minæ Reginæ nunc General ad 
placitum illud non reſpond. nec 
ilFaliqualiter dedic' iidem Hen- 
ricus Epiſcopus London. & 
Willielmus Lancaſter (ut pri- 
us) petunt judicium de bre- 
vi & narration. predict. & 
quod breve illud caftetur &c. 
{ed quia Curia dictorum Domi- 
ni Regis & Dominz Reginz 
nunc hic de judicio ſuo de & 
ſuper præmiſſis reddend. non- 
dum adviſatur dies inde dat. 
eſt tam præfat. Attorn General 
&c. quam præfat. Henerico E- 
piſcopo London & Willielmo 
Lancaſter coram Domino Rege 
& Domina Regina uſq; a die 
Paſchæ in quinque ſeptima- 
nas ubicunq &c. de judicio 
ſuo de & ſuper præmiſſis ill au- 
diend' eo quod Curia dictorum 
Domini Regis & Dominæ Re- 
ginæ nunc hic inde nondum 

| &c. 
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&c. ad quem diem coram Do 
mino Rege & Domina Regina 
apud Weſtm' ven Edwardus 
Ward Ar modo Attorn Domi- 
ni Regis & Dn. Reginæ nunc 
general qui pro eiſdem Domi- 
no Rege & Domina Regina in 
hac parte ſequitur in propria 
perſona ſua quam pred. Henri- 
cus Epiſcopus London & Wil- 
lielmus Lancaſter per Attorn 


ſuum pred. ſuper quo viſis & per 


Jude 
ment 
quod 
Reſp. 
ouſter, 


Epiſco- 

pus mo- 
ratur in 
lege ad 

Narr. 


Curiam dict. Domini Regis & 
Dominæ Reginæ nunc hic ple- 
nius intellectis omnibus & ſin- 
gulis præmiſſis maturaq; deli- 
beratione inde habita pro eo 
quod videtur Curiz dict. Domi- 
ni Regis & Dominæ Reginæ 
nunc hic quod pred. placit pred 


Henr. Epiſc. Lond. & Willielmi 


Lancaſter in caſſation brevis 


pred. ſuperius placitat mate- 


riaq; in eodem content minus 
ſufficien' in lege exiſtunt ad 
breve pred. caſſand conſidera · 
tum eſt quod pred. Henricus 


Epiſcopus London & Williel- 


mus Lancaſter ad breve pred. 
reſpond. &c. ſuper quo pred. 
Henricus Epiſcopus London, 
& Willielmus Lancaſter per 
prxdict. Adam Baynes Attorn 
ſuum ven & defend vim & injur 
quando & c. & dicunt quod 
pred. Dominus Rex & Domina 
Regina actionem ſuam pred. 
inde verſus eos habere ſeu ma- 
nutenere non debent quia idem 
Epiſcopus dicit quod narratio 
pred materiaq; in eadem con- 
tent. minus ſufficien in lege 


— 
1 


exiſtunt ad ipſos Dominum Re- 
gem & Dominam Reginam ad 


actionem ſuam pred inde ver- 


ſus ipſum Epiſcopum habend' 


manutenend. quodq: ipſe ad 


nartationem pred. neceſſe non 
habet nec per legem terræ tene- 
tur aliquo modo reſpondere & 
hocparat'eſt verificare unde pro 
defectu ſufficien' narrationis in 
hac parte idem Henricus Epiſ- 
copus London petit judicium 
& quod pred. Dominus Rex & 
Domina Regina ab aCtione ſua 
e verſus ipſum Epiſcopum 
abend' præcludantur &c. 


— 


Et pred. Willielmus Lanca- Lauter; 
ſter dicit quod ipſe eſt vicarius Defen- 


vicariæ Sancti Martini in Cam. dant 


pis ex collatione præd. Henrici pleads 


Ouſter. 


Epiſcopi London quodqʒ dict. 
Dominus Rex & Domina Regi- 
na action ſuam præd. inde 
verſus eum habere non debeat 
quia dicit quod bene & verum 


eſt quod pred Humfridus nu - Cnc 
per Epiſcopus London in nar- the Sei- 
ratione præd. nominar' fuit ſei- Vn of :be 
fir de advocatione vicariæ Ec- '** hi- 
cleſiæ Parochialis Sancti Marti. ſhop. 


ni in Campis pred. ut de uno 
groſſo per ſe ut de feodo & jure 


in jure Epiſcopat ſui pred. & fic 


inde ſeiſit exiſten. ipſe prædict. 
nuper Epiſcopus eo quod ea- 
dem vicaria fuit in Dioceſi ſua 
London eandem vicariam va- 
can contulit Thomæ Lam- 
plugh Sacræ Theogiæ profeſ: 
{or Clerico ſuo qui virtute col- 
lationis illius in corporal' poſ- 

Cc eber 


And the 
Collati- 
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ſeſſion” ejuſdem vicariz poſit. 


fuic tempore pacis tempore Do- 


mini Caroli Secundi nuper Re- 
gis Angliz &c. eodemque 
Thoma vicar Vicariz præd. ut 
præfertur exiſten idem Tho- 
mas Lamplugh poſtea in Epiſ- 


copum Epiſcopat' Exon. rite. 


And the & canonice creat” & conſecrat 
making fuit & vicaria pred. vacavit per 
promotionem dicti Thomæ 
collated Lamplugh ad pred. E iſcopa- 
@ Biſhop, tum Exon quodq pred. nuper 


Rex Carolus Secundus ad vica - 


triam pred. tunc fic vacan præ- 
And the ſentavit Willielmum Lloyd Sa- 


os cræ Theologiæ profeſſorem 


Preſen. Clericum ſuum qui ad eandem 
tation of 


3 egis fuit admiſſus inſtitut. & 


their Ja- inductus in eodem tempore pa- 
ſtitution cis tempore dicti nuper Regis 
and In- codemq; Willielmo Lloyd vi- 
duct ion. car. vicariz præd. ut prefertur 


ræſentationem ipſius nuper 


tion pred. ſuperius ſupponitur 
ſed idem Willielmus ulterius 
dicit quod per quendam actum 


in Parliamento Domini Henrici And 
nuper Regis Angliæ octavi plead- 
apud Weſtm. præd. 15 die Ja- the Sta- 


nuarii Anno Regni ſui 25. tent. 
edit. inter alia inactitat. fuit au- 
thoritate ejuſdem Parliamenti 


tute of 
25 H. 8. 


quod neque dictus nuper Rex 


hæredes neque Succeſſores ſui 


Reges hujus Regni nec aliquis 


tute of 25 H.8. cap. 21. from 


the 3d to the 7th Paragraph) 


prout py eundem actum inter 
alia plenius apparet & idem 


ſubditus (Here recite the Sta- 


Willielmus ulterius dicit quod 


poſt confectionem Actus pred. 


& diu ante impetration. brevis 
Originalis pred. predict. Henr. 


modo Def. rite &canonice creat” 
& conſecrat. fuit in Epiſcopum 


Epiſcopat. London. ſcilicet apud 


exiſten idem Willielmus Lloyd Weſtm. predict. quodq; po- 


poſtca in Epiſcopum Epiſcopat. 
Aſaphen rite & canonice creat 
* & conſecrat' fuit & vicaria 
pred' vacavit per promotionem 


pred. Willielmi Lloyd ad pred. 


Epiſcopat. Aſaphen. quodq; 
pred. nuper Rex Carolus Se- 
cundus ad vicariam pred. ſic 
tunc vacan. præſentavit Tho- 
mam Tenniſon Sacræ Theolo- 
giæ profeſſorem Clericum ſuum 
qui ad eandem præſentationem 
ipſius nuper Regis fuit admiſſus 


inſtitut. & inductus in eadem 


tempore pacis tempore dicti 
nuper Regis Caroli Secundi 
modo & forma prout per narra 


ſtea & ante impetracion' ejuſ- 


dem brevis ſcilicet 20 die De. 


Decembris Anno Dni. 1691. 
præd. Thomas Tenniſon rite 


Tbe Bi- 


& debito modo electus fuit in ſ#9p rite 


Epiſcopum Epiſcopat. Lincoln 
videlicet apud Weſtm. pred. 


quodq; Johannes providentia 


& debite 
Electus. 


divina Cantuar.Archiepiſcopus 


totius Angliz primas & metro- 
politan. poſt edition. actus 
pred. & ante impetration. bre- 
vis pred. ſcilicet 22 die De- 
cembris Anno Domini ultimo 
ſupradicto poſt debitam exa- 
minationem per Archiepiſco- 


pum hic de cauſis & qualita- 


tibus 


* 
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A Di 


tibus pred. Epiſcopi elect. per 


pen/aticn quaſdam literas ſuas diſpenſa- 


bythe 
Arch- 


biſhop. 


The Diſ- 
penſ at i- 
on ſet 
forth. 


tion' ſcript. ſecundum formam 
pred. ſtatuti ſupra recitat. edit. 


{ub nomine ipſius Archiepiſco- 


pi confect' ac ſigillo ipſius 
Archiepiſcopi ſigillat' ac in Cu- 
ria Cancellaria dictorum Regis 
& Reginæ nunc apud Weſtm. 
pred. debito modo irrotulat 
ac eidem ] homæ Tenniſon Sa- 
cræ Theologiæ doctori & Epiſ- 
copo Lincoln' elect. direct. re. 
citand' pePeaſdem literas diſ- 
penſation' quod ex parte dict. 
Epiſcopi Lincoln ele dict 
Archiepiſcopo ſignificat. fuit 


quod Epiſcopat Lincoln pred. 


fructus redditus & proventus 
adeo tenues & exiles & dimi- 


nut' fuer” ut dignitati ſuæ E- 


piſcopal' iſtis præſertim tem- 
poribus nullo modo ſufficerunt 


unde dictus Epiſcopus Lincoln 


elect dicto Archiepiſcopo hu- 
militer ſupplicari feciſſet qua- 
tenus ei de opportuno aliquo 


ſublevamine in præmiſſis pro- 


ſua ſpirituali dignaretur petiti- 
oni pred. obſecundare volens 


videri dict. Archiepiſc. de gratia 


cum pred. Thoma Tenniſon 
Epiſcopo Lincoln elet' (jux- 
ta voluntatem Sereniſſimi Dnr 


noſtri Regis Gulielmi dicto 
 Archiepiſcopo in hac parte ſig. 


nificat.) ut una cum Epiſcopat. 
Lincoln' vicariam perpetuam 
Eccleſiæ paroch. ſancti Marti- 


ni in Campis & Rectoriam Ec- 


cleſiæ parochialis Sancti Jaco- 
bi Weſtm. in Com. Middleſex 


& Dioceſ” London quas tunc 
dictus Epiſcopus Lincoln. elect. 


poſſidebat uſq; primum diem 


menſis Julii tunc prox. a dat. 
præd. literarum ditpenſation' 
retinere gaudere habere & in 


commendam tenere in tam am- 


plis modo & forma quibus an- To 50/4 
tetunc uſq; tempus confection' in co- 


literarum diſpenſation pred' men- 
dictus Epiſcopus Lincoln elec- dan. 


tus retinebat & poſfedebat eo- 
rumq; fructus proventus aliaq; 
proficua inde provenientia in 


cus proprios uſus & utilitates 
convertere applicare & de eiſ- 
dem diſponere dictus Epiſcopus 


Lincoln elect'libere & lic ite va- 


leret & poſſet etiamſi in dictis 
Yacaria & Rectoria præd. non 
reſideret nec ullam moram ibi- 
dem traxir' littimam dicto Tho- 


mz Tenniſon Sacræ Theolo- 
giz doctori Epiſcopo Lincoln 


*ele. facultatem & authoritat. 


dedit & conceſſit (quantum in 
dicto Archiepiſcopo fuit) & 
jura Regni patiebantur & tene- 
re dictarum literarum diſpen- 
ſation gratioſe diſpenſavit ca- 
nonicis inſtitutis quibuſcunq; 
in contrarium non obſtan pro- 
viſo ſemper quod vicaria per- 
petua Eccleſiæ parochialis ſanc- 
ti Martini in Camp. & Rectoria 
Eccleſiæ paroch. Sancti Jacobi 
Weſtm. pred. debit' non frauda- 
rentur obſequiis & animarum 
curæ in eiſdem nullatenus ne- 


gligentur ſed eorundem con- 


grne ſupportentur onera debita 
& conſueta proviſo etiam ſem- 
C per 


Proviſo. 


y 
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per quod dict. literæ diſpen- 


ſation. eidem Epiſcopo Lin- 
coln elect. non proficerent niſi 
per literas patentes regiarum 


majeſtatum forent confirmat. 
prout per eaſdem literas diſ- 


The 
King's 
Confir- 
mation 


f the 


Comen- 
dam by 


Litters 
Patents. 


penſation' plene liquet & idem 
Willielmus ulterius dicit quod 
Dominus Rex & Domina Re- 
gina nunc poſtea ſcilicet 23 die 
Decembris Anno Regni ſui ter- 
tio apud Weſtm. pred. per lite- 
ras ſuas Patentes ſub Magno 
ſigillo ſuo Angliæ ſigillat ge- 
ren dat' eiſdem die & Anno & 
in Curia ipſorum Dominæ Re- 
ginæ cancellariæ apud Weſtm' 
pred ſecundum formam ſtatuti 
debito modo de recordo irro- 
tulat. pred. literas diſpenſati- 


onis & ſingula in eis content. 


juxta pred. actum Parliamenti 
confirmaver' & pro ſeipſis he- 


5 ) . . | 
redibus & ſucceſſoribus ſuis ra- 
tificaver approbaver & con- 


firmaver ita quod dictus reve- 
rendus in Chriſto pater Thomas 
Epiſcopus Lincoln elect in 


dictis literis diſpenſationis no- 


minat' omnibus & ſingulis in 
eiſdem ſpecificat' uti frui & 
tiri valeret & poſſet libere & 


quiete impune & licite ſecun- 


dum vim formam & effectum 


carundem abſq; impedimento 


quocunq; eo quod expreſſa 
mentio de certitudine præmiſ- 
forum aut de aliis donis five 


conceſſionibus per pred. Domi- 


num Regem & Dnam Reginam 


antetunc fact' in dictis literis 


patentibus minime fact exiſtit“ 


aut aliqua re cauſa vel mate- 
ria quacung; in aliquo non ob- 
ſtan prout per eaſdem literas 

patentes plenius apparet Et 
idem Willielmus Lancaſter ul- 
terius dicit quod pred. cauſa 
pro qua pred. literæ diſpenſa- 
tion per pred. Archiepiſcopum 
& literæ patentes per pred. do- 
minos Regem & Reginam nunc 
ſic ut prefertur fact. fuer. non 
eſt contrarium ſive repugnans 
ſacræ Scripturæ & legibus Dei 
quodq; hujuſmodi Iteræ diſ- 

penſationis pro ſimilibus cauſis 
ante editionem pred. actus Par- 
liamenti uſitat. & conſuet. fuiſ- 
ſent haberi per hujuſmodi E- 
piſcopos ſubditos dicti domini 
nuper Regis Henrici octavi 
apud pred. ſedem Romanam 
quodq; poſtea ſcilicet 25 die 


 Decembris Anno Dni. 1691. 


ſupradict. pred. Thomas Ten- 


v niſon rite & canonice creat 


& conſecrat fuit Epiſcopus 
Epiſcopatus Lincoln predict. 
videlicet apud Weſtm. pred. 
quodqʒ prædictus Thomas E- 
piſcopus Lincoln predict. vi- 
gore premiſſorum habuit in 
ſuos proprios uſus & utilita- 
tes convertit applicavit & diſ- 
poſuit omnes & omnimodos 
fructus proventus aliaq; pro- 
ficua pred. vicariæ Eccleſiæ 
parochial. ſancti Martini in 
Campis pred. in Com. Middle- 
ſex uſq; pred. primum diem 
menſis Julii tunc prox. a dar. 


dict. literarum diſpenſation” 


pred. videlicet apud parochi- 
am 
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am pred. in Com. pred. ad quem 


quidem diem vicaria illa Eccle- 


ſiæ pred. ſecundum limitatio- 
nem in predictis literis diſpen- 
ſationis mentionat. vigore præ- 


miſſorum vacavit ſcilicet apud 


Collat ion 


of the 
Defen- 


dant. 


Weſtm. pred. per quod idem 
Henricus Epiſcopus London 
vicariam illam tic vacantem 
contulit eidem Guilielmo Lan- 
caſter Clerico ſuo & eum in 
corporali poſſeſſione ejuſdem 
vicariæ poni fecit tempore pa- 
cis tempore Domini Regis & 
Dominæ Reginæ nunc ſcilicet 
apud Weſtm. pred idemq; Gui- 
lielmus vicar' vicariz pred. ex 
collatione pred. Henrici Epiſco- 
pi London diu ante impetra- 


tion brevis originalis pred. fuit 


& adhuc exiſtit & hoc idem 
Willielmus parat. eſt verificare 
unde petit judicium ſi dictus 
Dominus Rex & Domina Regi- 


na actionem ſuam pred. verſus 


Aver- 
ment of 
Una & 
eadem 
perſona. 


in Campis in brevi & narrati- 


ipſum Guilielmum habere de- 
beant &c. Cum hoc quod pred. 
Guilielmus verificare vult quod 
pred. Thomas Tennifon in nar- 
ratione prædicta ſuperius no- 
minat. & pred. Thomas Ten- 
niſon in literis diſpenſation 
pred. ſuperius nominat. ſunt 
una & eadem perſona & non 


alia neque diverſa quodq; vi- 


caria Eccleſiæ Sancti Martini 


one pred. ſuperius mentionat. 
necnon vicaria perpetua Eccle- 
ſiz parochialis Sancti Marti- 


ni in Campis in literis diſpenſa- 


tionis pred. ſuperius mentio- 
nat. ſunt una & eadem & non 
alia neque di verſa. 


Et predictus Edwardus Ward 
Armiger modo Attorn. dicto- 
rum Domini Regis & Dominæ 
Reginæ nunc general' qui pro 
eiſdem Domino Rege & Domi- 
na Regina ſequitur quoad pred. 
placitum pred. Epiſcopi Lon- 


Demur- 
rer to one 
F the 
Plea t. 


don pro dict. Domino Rege & 


Domina Regina dicit quod 
dit' Dominus Rex & Domina 
Regina per aliqua per pred. 


Henricum Epiſcopum London 


ſuperius placitando allegat. ab 
actione ſua pred. inde verſus 
ipſum Epiſcopum London ha- 
bend' præcludi non debent quia 
dicit quod narratio pred. mate- 
riaq; in eadem content bona 
& tufficiens in lege exiſtunt ad 
ipſos Dnum Regem & Dnam' 


Reginam ad actionem ſuam 


pred. verſus præfat. Epiſcopum 


London habend. manutenend. 
quam quidem narrationem ma- 
teriamq; in eadem content 
idem Attorn. general. pro eiſ- 
dem Domino parat. eſt veri- 
ficare & probare prout Cur. &c. 
Et quia pred. Epiſc. London ad 
narration. illam non reſpondet 
nec illam hucuſq; aliqualiter 
dedic' idem Attorn. General 
pro eiſdem Domino Rege & 
Domina Regina petit judicium 
verſus pred. Epiſcopum Lon- 
don & breve metropolitano eo 
quod pred. Epiſcopus London 


eſt 
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t 


eſt pars & nominat. in brevi 
originali ipſorum Regis & Re- 
ginæ ſibi adjudicati &c. 

Et quoad pred. placit. pred. 


Demur- Guilielmi Lancaſter per ipſum 
rer tothe Guilielmum ſuperius in bar- 


other, 


ram placitat. idem Attorn. Ge- 
neral' pro eiſdem Domino Re- 
ge & Domina Regina dicit 
quod dict. Dominus Rex & 
Domina Regina per aliqua per 


pred. Willielmum Lancaſter ſu- 


perius placitando allegat. ab 
actione ſua pred. inde verſus 


cludi non debet quia dicit quod 
placitum illud materiaq; in ea- 
dem content. minus ſufficien 


in lege exiſtunt ad ipſos domi- 


num Regem & Dominam Re- 
ginam ab actione ſua predicta 
verſus præfat. Guilielmum 
Lancaſter habend. præcludend. 
quodq; ipſe pro ipſis Domino 
Rege & Domina Regina ad 
placitum illud modo & forma 


pred. ſuperius placitat' neceſſe 


non habet nec per legem terræ 
tenetur aliquo modo reſponde- 
re & hoc idem Attorn General 


pro eiſdem Domino Rege & 


Domina Regina parat' eſt veri- 


ſicare unde pro defectu ſuffi- 


cien' placiti pred. Willielmi 
Lancaſter in hac parte idem 
 Attorn' General pro eiſdem 
Domino Rege & Domina Re- 


gina pet judicium verſus ipſum 


Willielmum & breve Metropo- 
litan &c. 


Et pred. Willielmus Lanca- 
ſter dicit quod placitum pred. 


6 


per ipſum Willie Imum modo 


& forma pred. ſuperius placitat. 
materiaq; in eodem content. 
bon' & ſufficien in lege exi- 
ſtunt ad ipſos Dominum Re- 


gem & Dominam Reginam ab 
actione ſua pred. verſus pre- 


dictum Willielmum hend. pre- 
cludend. quod quidem placi- 
tum materiamq; in eodem con- 
tent. ipſe idem Willielmus pa- 
rat. eſt verificare & 
prout Cur. &c. Et quia pred. 


Attorn. General' pro eiſdem 
ipſum Willielmum habend. pre- 


Domino Rege & Domina Re- 
gina ad placitum ill. non re- 


ſpondet. nec ill. hucuſque a- 
liqualiter dedicit ipſe idem 


Willielmus (ut prius) pet. Ju- 
dicium & kad predict, Do- 
minus Rex & Dna. Regina ab 
actione ſua pred. inde verſus 
ipſum Willielmum habend. 
præcludantur &c. ſed quia 
Cur. dict. Dom. Regis & Do- 
minz Reginz nunc hic deJudi- 


cio ſuo de & ſuper præmiſſis 


reddend. nondum adviſatur dies 


inde dat. eſt tam præfat. At- 


torn. General. Dom. Regis & 
Dominæ Reginæ qui &c. quam 
pred Epiſcopo London & pred. 
Willielmo coram Domino Re- 


ge & Domina Regina uſq; in 


craſtino Sanctæ Trinitatis ubi- 
cunq; & c. de Judicio ſuo de 
& ſuper præmiſſis illis inde au- 
diend. eo quod Cur. dict. 
Dom. Regis & Dominæ Regi- 
nz nunc hic inde nondum &c. 
ad quem quidem Craſtin' 


Sanctæ Trinitatis coram Dno. 


Rege 


robare 


hat 
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Rege & Domina Regina apud 
Weſtm. ven. tam pred. Edwar- 
dus Ward Attorn. dict. Dom. 
Regis & Dominæ Reginæ nunc 
general. qui &c. in propria per- 
ſona ſua quam pred. Henricus 
Epiſcop. London & Willielmus 
Lancaſter per Attorn. ſuum 
pred. Et fic Continuat. uſq; 


ad Dctab. Sant Hill. ad quas 


quidem Octab. Sancti Hill. co- 
ram Domino Rege & Domina 


Regina apud Weſtm. ven. tam 


pred. Edwardus Ward Attorn. 


dict. Dom. Regis & Dominæ 
Reginæ nunc general. qui &c. 


quam pred. Henricus Epiſco- 
pus London & Willielmus Lan- 


caſter per Attorn. ſuum. pred. 


& ſuper hoc viſis & per Cur. 
dict. Dom. Regis & Dominæ 
Reginæ nunc hic plenius intel- 
ctis omnibus & ſingulis præ- 


miſſis maturaq; deliberatione 
ſuperinde habita videtur Cur. 


Domini Regis & Dominæ Re- 
ginæ nunc hic quod narratio. 
pred. materiaq; in eadem con- 
tent. bon. & ſufficien. in lege 
exiſtunt ad ipſos Dom. Regem 
& Dominam Reginam ad acti- 


onem ſuam prædictam verſus 
præfat. Henricum Epiſcopum 


London habend. manutenend. 
quodq; pred. placitum pred. 
Guiliclmi Lancaſter ſuperius in 


admittat. & 


barram placitat. materiaq; in 
eodem content. minus ſufhcien' 


in lege exiſt. ad ipſos Domi- 


num Regem & Dnam Reginam 
ab actione ſua pred. verſus pred 
Willielmum Lancaſter habend. 
præcludend' prout præd. Ed- 


wardus Ward qui &c. ſuperius 


allegavit 
tum eſt quod iidem Dominus 


Ideo conlidera- 


Rex & Dna. Regina nunc recu- 
perent verſus præfat. Henricum 


Epiſcopum London & Williel- 
mum Lancaſter præſentation 


ſuam ad Vicariam pred. & 


quod habeant breve Johanni 
Cantuar. Epiſcopo totius An- 
gliæ Primat. & 
Eo quod pred. Hen. Epiſcopus 
London eſt pars & nominatur 
in breve pred. quod non ob- 
ſtan. reclamatione ipſius Epi- 
ſcopi & pred. Guilielmi Lan- 
caſt. licet Vicaria pred. eidem 
Willielmo Lancaſter collar. eſt 
ipſe in Coporali poſſeſſione 


icaria amoveat & ad Vicari- 


ejuſdem Vicaria poſit. exiſtit. 


etropolitan 


your Willielmum ab eadem 


am pred. ad preſentation. dict. 


Dom. Regis & Dominæ Regi- 
næ nunc idoneam perſonam 


Lancaſter in miſericordia &c. 


* 


Attorney 


red. Henricus 
Epiſcop. London & Willielmus 


— 


Fo BY 


— ras 


Dr. Lanca- 
ſter 8 Caſe. 
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Attorney General verſus Henry Lord Biſhop of London. 
and Dr. Lancaſter, and Dr. Birch. 


Ol Impedit fo; the Alcaridge of St. Martin in the Fields, 
in the County of Middleſex, ſetting fozth, that Humfrey 
late Biſhop of London, was ſeiſed of the Advowſon thereof in 
Fee in the Right of his Biſhopzick : TUhich Utcaridge being void, 
he collated Dꝛ. Lamplugh thereunto, who being afterwards made 
Biſhop of Exeter, and the ſaid Vicaridge being void by his 


' Pzomotion, King Charles the Second by vertue of his Preroga- 
tive, did preſent Dy. Lloyd thereunto, who was afterwards made 


Biſhop of St. Aſaph ; and the ſaid Uicaridge being again votd by 
his Pꝛomotion, the ſaid King thereupon p2eſented DL. Tenniſon 
who wes afterwards made Biſhop of Lincoln; ſo that the ſaid 
Cicarivge being now vold by his Promotion; it belonged to the 
King and Queen to pꝛeſent ratione Prærogativæ ſuæ Regiz, but 
were hindzed by the Defendants. 15 i 


Che Defendants crave Oyer of the Mrit, which was read in 


hæc verba, by which it was recited, that the Church was void, 


& ad noſtram ſpectat donationem, and then they plead in Abate- 


ment, and ſhew this vartance between the Declaration and the 


CUrit, viz. That by the Declaration the King's Title was ſet 
koꝛth to pꝛeſent ratione prærogativæ, and by the CArit tis pleno 
jure; ſo fo2 this variance they pzay that the TUrit may be quaſh- 
ed. | | 

To this Plea the Attomep General demurred, and the Deken⸗ 
dants joined in Demurrer, and thereupon there was a Reſpon- 
deas ouſter awarded; upon which the Biſhop demurred general- 


lp to the Declaration, and the Attozney General joined in De- 


25H.8.c.21, 


Dz. Lancaſter pleaded in Bar, and confeſſed the ſeiſin of the 
late Biſhop of London, as laid in the Declaration, and all the 
Pꝛeſentations and Conſecrations, &c. then he pleaded thoſe Clau- 
ſes in the Statute of H. 8. by which Power is given to the Arch- 
biſhop of Canterbury to grant Diſpenſations as the Pope did fo2- 


merly; that after the (aid Statute, and befoze the UArit pur- 


granted a Diſpenſation to hold the Uicaridge of St. Martin, and 


chaſed, the Defendant was conſecrated Biſhop of London, ann 
that Oz. Tenniſon was eleded Biſhop of Lincoln on the 25th day 
of December, 1691. but befoze His Conſecration the Archbiſhop 


the 
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the Redop of St. James in Commendam with the Bicboppick of 
Lincoln, until the firſt of July next after the Date of the ſaid 
Diſpenſation, that the King by Letters Patents under the Gzeat 
Seal did confirm the ſaid Dilpenſation purſuant to the ſaid 
Statute of H. 8. 

That Oz. Tenniſon was conſecrated Biſhop of Lincoln, and 
held the ſaid Uicaridge andRectozyp in Commendam till the caid firſt 
dap of July, and then the ſaid Church of St Martin became void 
by his Promotion, and the Bilhop of London pyeſented the De- 
fendant D2 Lancaſter, &c. 

Dꝛ. Birch pleaded the lame Plea mutatis mutandis as to the 
Rectopp of St. James. 

To both which Pleas the Attozney General demurred, and the 

efendants joyned in Oemurrer, 
Firſt, Jt was ſaid, that there could not be a moze material 

variance than between this TUrit and Declaration ; the one was 

general, and the other ſpecial, and founded upon different Rights ; 
and therefoze accozding to all the Authozities in the Books the 
CUrit ought to be abated. 

Then the Queſtions on the Pleadings were; 


oF 2 cahether the King had a Prerogative to pꝛelent upon an 
avotdance by Ceſſion. 
(2.) Jf he hath ſuch Prerogative, then whether this Diſpenſation 
in Commendam retinere hath not ſatisſied his turn? 
As to the firſt point, the common Uſage fo2 above 100 years 
luppoꝛted by ſolemn Judgments, hath ſetled that part of the Pre- 
rogative, viz. that where an Avoidance happens by Ceſſion, the 
King may preſent ratione prærogativæ ſux; this my L 02d 
Vaughan in arguing Dꝛ. Eade's Cale, took fo2 granted. 

'Tts true, there may be ſome old Books which deny this Pre⸗ {Mot ak 
rogative, but mp Low Rolls was of opinion, that the Law is 343. plito. 3. 
otherwiſe at this day, and to pꝛove it, he cited Holland's Cale, Cr. Eliz. 
where the Law was not only taken to be ſo now, but thoſe old 542. 
Books were dented to be Law, becaule the opinion in that Cale 

was, that the King had ſuch a Prerogative at the Common Law. 
But to make this a little moze plain, there are two ſolemn / 
| Judgments upon this very point; the one is repozted in Moor, M 

which was thus, viz. The Jncumbent of the Uicaridge of Barn- wat 
ham was made Biſhop of St. Aſaph, and the Queen preſented C“ 
one Randal, who was inſtituted and inducted ; and the Patron 
bzought a Quar e mw was a Plea in Bat, and a De- 
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murrer to that Plea, the Queſtion was, raherher the Dueen 
could preſent by vertue of her Prerogarive > and upon peruſal of 
many Pꝛeſidents and a great deliberation had, at laſt Judgment 
was given fo2 the Queen. 
2 Cro. 691, About 30 years afterwards the ſame Queſtion came to be de- 
| Wodleys bated again, it was in a Quare Impedit bzought to? the Church of 
Caſe. Tedlin in Devonſhire, the Incumbent being made a Biſhop in 
Ireland, and the like Judgment given as befoze againſt the Gran- 
tee of the next Avoidance. 
There is a ſingle Opinion of one Judge in the 6th year of the 
Queen, that the Crown had not ſuch a Prerogative ; but the D- 
pinion of one Man cannot in Reaſon oz Juſtice be oppoſed to ſo: 
lemn and deliberate Judgments 3 beſides, tis pzobable that ſome 
of the old Books might induce that Judge to be of that Opinion, 
not becauſe they ſap the King had no ſuch Prerogative, but be- 
cauſe when ſuch Aatons were bzought to recover Preſentations, 
as in the Reign of Ed. 3. andH. 4. pro hac vice tantum, there 
is no mention of this Prerogative, and from thence it might be 
 ____ _ tferred he had none. 
Bro. Abr. tit. Put my Low Broke fn his abudgment mentions a Preſent- 
P:eſentment ment to the Church by King Ed. 3. ratione prærogativæ, which 
al Egliſe pli- the Biſhop of Ely had ſeen, and it was where the Church was 
to. 61. vold by Ceſſion, as in this Cale, 

It muſt be admitted, that until the Reign of H. 8. the Books 5 
are not very clear in this point, but the reaſon is plain, tis 
becauſe befoze that time the Avoidance of a Benefice by Promotion 
_ not pzoperly be ſaid to be the Act of the King, but of the 
rope. 

2. This Title is not hurt by the Diſpenſation in Commendam 
rctinere, 02 bp any other matter appearing upon the Recozd ; fo: 
the Diſpenſation coming after the Eleaton, and befoze the Con- 
1 doth ſuſpend and pꝛevent the Avoidance, and by vertue 
thereof the Incumbent is till in his Living per vim prioris tituli; 
and this appears plainly in Sir Henry Sydney's Caſe repotted by Wy 

Die 228.b. mp Low Dyer; ko; Parkhurſt, who was the laſt Incumbent of the 
Living, had a Diſpenſation to hold it fo2 thiee Years befoze he 
was made Biſhop of Norwich; afterwards he was made a Biſhop 
and reſigned his Living within the thzee Pears: Upon this the 
Queen pteſented, ſuppoſing ſhe had a Title by Ceſſion; but it 
was adjudged fo2 the Patron, that the Living was vold by Re- 
ſignation, which pꝛoves that the Biſhop of Norwich, notwith⸗ 
ſtanding his Conſecration, was till Incumbent of the Living. 


Dyer 228. b 


And 
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and as a farther Evidence of this matter, it alter ſuch b Diſpenſa Vaugh. 24. 
tion in Commendam retinere, the Patron ſhould pꝛelent another to 

the ſame Living, the Biſhop may have a T7Tirit of Spoltatton, 

which will not properly lie but by one Incumbent agathſt another, 

The King's Confirmation in this Caſe doth not give any new, 
02 other Right to the Incumbent than what he had bekoze; "ris 
only a fozmal thing to compleat the Act of the Archbilhop, which 
otherwiſe would be void. 

This is a tempozary Pꝛoviſion fo2 the Church, and but a ken 
days moꝛe than a Commenda ſemeſtris, which my Loꝛd e tells 
us, did grow out of a natural Equity, that the Church ſhould 
not be without a Paſto2 during that time wherein the Patron is 
allowed by the Law to pꝛeſent, and it being lo (mall a poztton ok 

time, ought not to be regarded; foz de minimis non curat Lex. 


— 


E contra. Moſt ok the prerogatives ok the Crown were con⸗ 
ferred upon our Kings by the Common Law, ſuch only ercepted 
which are given by particular Acts of Parliament; but neither by 
the Common oz Statute Law hath he any Prerogative to pzeſent 
upon an Avoidance by Ceſſion where the Patronage is in another. 
And therefoze in Woodley's Caſe it was the Dptnion of Juſtice 
Hutton, that where the King himſelf is not Patron of the Living, 
he ſhall not pzeſent, tho he makes the Incumbent a Biſhop. 

As to what hath been cited out of mp Loꝛd Broke's Abridgment, 
tis little to this purpoſe, tis only what the Biſhop of Ely told 
the Chief Juſtice; there was no judicial determination of the 
matter; and he begins and ends the Caſe with a Nota of Admt⸗ 
ration, that there ſhould be ſuch a Pꝛelentment ſeen ratione præ- 

+ "ga tn the Reign of Ed. 3. upon an Avoidance by Ceſ- 
10N | 

'Tis true, Pꝛelentments have been made to ſeveral Churches 
by fozmer Kings, where rhe Jncumbents have been made Bi— 
ſhops, not by vertue of any Prerogative, but becauſe the perſon 
pꝛomoted was Patron of the Church, and his Tempozalties were 
then in the King's Dands upon his pꝛomotion; (o is the 41 Ed, 

5. b. And this was my Lozd Coke's Opinion, viz. where Toe 4 lnſt. 356, 
King had ſeiſed the Tempozalties of the Biſhop of Exeter fo; a | 
Contempt, and then made the Archdeacon of Cornwall a B. 
hop, the King pꝛelented to the Archdeaconzy, becauſe the Tem- 
pozalties of the Bishop, wy0 was Patron Wa were then tn 
the Ring s Hands. 
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King fo2 a Prebend of Salis 


The Year Book 11 H. 4. fol. 37, 38. ($ much againſt this Pre- 
rogative, and tis the moſt antient Caſe of a Commendam that is 
repozted in our Books; it was a Quare Impedit bought by the 

bury againſt Robert Halommer Bi- 
ſhop of that See, and againſt 2 Chichely Biſhop of St. 
David : The Declaration was, that R. Medford late Biſhop of 
Sarum, had collated the ſaid Henry Chichely to the afozeſatd 
Prebend, who died; and that the Biſhop of London was tranſ- 
lated to Sarum, and from thence to Bath and Wells, by reaſon 
whereof the Temporalties of the Biſhoprick of Sarum came into 
the King's Hands; that Chichely was made Biſhop of St. Da- 
vid, ſo that the lald Prebend became void by his Pꝛomotton, 


Kc. 


The Biſhop of Sarum pleaded that he was Patron of the laid 
Prebend in Right of his Biſhopzick, and traverſed the Avoidance 


when the Temporalties of his Predeceſſor were in the King's 


Hands, and the Jncumbent pleaded, that he was pꝛeſented by 
the Biſhop of Sarum, and traverſed the Avoidance, ut ſupra ; 
but the Court being of Opinion, that he being made a Biſhop, 
ought to ſhew ſome Title to this Prebend 3 he then pleaded, that 
befoze he was conſecrated Biſhop of St. David, he had a grant 


from the Pope to retain his kozmer Benekices, &c. 


plain the King's Council did then think he had no ſuch Prero- 
gative, and that he had either a Right o2 none to p2eſent in that 


Bro. Abr. tit. 
Preſentment 
al Eſgliſe 
Placito. 14. 


Cis true, no Judgment was given upon this Pleading, but 
the reaſon was, becauſe Norton the King's Serjeant did relin⸗ 
quiſch the King's Title as ſet fo2th in this Count, and declared 
de novo upon the Statute of Pꝛoviſozs, that the Pope had u⸗ 
ſurped an Authozity to diſpenſe againſt the Law, &c. which ſhews, 
that if the Prebend was vacant ( notwithſtanding ſuch Diſpen- 
ſation ') when the Temporalties were in the King's Hands, then 
he might pzeſent ; but if it became void after they were granted 
to the ſucceeding Biſhop, then he could not pꝛelent; ſo that tis 


Caſe, as the Temporalties happened either to be 02 not to be in 


his Dands- | 


My Low Brook in abzidging the afozeſaid Caſe agrees, that 
when an Incumbent is made a Biſhop, his kfozmer Benefices 


are void, but doubts whether the King oz Patron ſhall pꝛe- 


ſent; and therefoze he added a Quare Impedit to the Ufage, 
becaule it ſeemed unreaſonable to him that the King ſhould pꝛe⸗ 


ſent upon any Pꝛomotion of the Incumbent, where che Right of a 


Patronage is in another. 


| „ 


and that it belonged to the Ring to pzeſent, who was hindzed, 


OY 
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This was a Prerogative not thought on when St. Germaine Dr. & Stud. 
wzote; fo? he tells us, that when any Benefice is void by Ceſ: 116. 
ſion, the ſix Months to prevent a Lapſe, ſhall be accounted from 
ſuch Ceſſion, which chews that it was his Opinion that the Pa- 
tron and not the King had the Right of Pꝛeſentation, becauſe ik 
it belongedto the King, there could be no Lapſe. | 
The Judgment of the Court in Sir Henry Sydney's Caſe wag 
againſt this Prerogative, and all the ÞPeſivents befoze the Reign 
of H. 8. which mention it, are nothing to the purpoſe, becauſe 
they were between ſpiritual Perſons, who in thoſe days were 
wholly ſublervient to the Pope; and tis a weak Argument to 
alledge, that becauſe the Pope preſented at that time, therefo:e. 
the King ſhall now; fo2 what the Pope did, was by an abſolute 
= Uſurpation; he had then ſuch an Authoztp in this Nation, that 
| Judge Hankford affirmed in the Argument of that Caſe between 
; the King and the Biſhop of Salisbury, quod Papa poteſt omnia 
and mp Low Hobert calls him Demon meridianus. Hob. 146; 
| There was never any Exerciſe of this Prerogative fn the 
Reigns of thoſe Kings who withſtood the Uſurpations of the 
People; (ſometimes it hath been claimed, but till adjudged fo2 
the Patron; (ſo is 5 E. 2. where this Pꝛerogative is not ſo much 
as mentioned, neither doth Stamford take any notice of it, and 
certainly if the King had ſuch a Prerogative, it would not have 
_ eſcaped his obſervation under the Title of his 8rh Chapter de Ec- 
cleſiis vacantibus, quarum adyocationes ſpectant ad Regem, & alii 
præſentaverunt ad eaſdem. c ES 


Jn Wright's Caſe, Williams, who then argued fo2 this Prero. Owen 144 
gative, gave this Reaſon why the King ſhould preſent upon an Moor 399. 
Avoidance by Ceſſion (viz.) becaule the Pope did ſo koꝛmerly _ Ela. 
befoze his Power was abzogated by the Statutes of H. 8. and ?** 
therefoze the King might do it, fince that the Biſhop had his 
 Pyeſentment gratis both from the Pope then, and from the King 
now, and the Patron had no power after a Pzeſentment made, 
till the Death o2 Reſignation of his Clerk. The Court not being 
ſatisfied with this Reaſon, asked him if he could ſhew any Pze- 
ſidents to matntain his Argument, but he could pꝛoduce only a 
few between Spiritual Perſons, and therefoze theſe Preſidents 
were not regarded, becauſe the perſons whom they concerned, 
were in abſolute Subjection to the Pope And true it is, as Ju- 
ſtice Walmſly there obſerved, that this Cuſtom began by the G- 
ſurpation of the Pope; and he mentions the Year Book of Ed. 2. 
where upon ſolemn Debate this point was adjudged mw _— 
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Hob. 144. 


Dr. Birch's 


Cale. 


3 | evinz 
382. : 


Caics in Parl. Act Was, viz. 


64. 


(2. Point.) But admitting the ing hath ſuch a Prerogative, 
then his Diſpenſation in Commendam retinere hath ſatisfied his 
turn,eſpectally ſince it hath exceeded the Canon, foz this was moze 
than ſemeſtris Commenda. 

Theſe Commendams were never of any Reputation either in 
the Common 02 Canon Law, tis quaſi comedendum; and in this 
Caſe tis neither ſemeſtris, fo2 it was fo2 fir Months and nine 
Days; neither is it perpetua. but temporarea : Mow if thts 
ſhail not be counted an Exerciſe of the Prerogative, and the turn 
to pteſent thereby ſatisfied, then the King may diſpenſe fo2 20 
Years, and afterwards pzeſent to life. x 

There are vartety of Opinions how this Commenda limitata 
(hall be taken; ſome have held, that rho it is limited fo2 a certain 
time, pet the Commendator map retain the Living during his like; 
others, that he ſhall have it only koz the time limited; and fo 
ſo long he muſt have it, fo2 otherwiſe the Church would be vold 


during that time; but all agree that a Gzant in Commendam reti- 


nete is quaſi a Preſentation, and the Church is thereby full of an 
Incumbent, Cis true, my Lozd Vaughan wag of another O- 


- Pinion in his Argument in Dꝛ. Edes's Caſe, that by vertue of ſuch 
à Diſpenſation befoze the Parſon is conſecrated Biſhop, he re- 


mains ]Iarſon of the ſame Benefice ſill, and hath the lame Eſtate 
he had therein as well after as befoze his Conlecration, and that 
Diſpenſation gave him no newRight, but only a power to hold 
that which he had befoze ; and by conſequence there was nothing 
upon which the Pꝛerogative could wozk ſo as to ſatisfie the King's 
turn to the Pꝛeſentation; but he was of Opinion likewiſe that 
ſuch Diſpenſation pzevented an Avoidance, and ik ſo, that will 
veleat the Gzantee of the next Avoidance to pꝛeſent; fo2 he is ta 
have the next Preſentation only, and that he cannot have where a 
Diſpenſation fnterpoſeth ; (o that it ſeems ſuch a Diſpenſation 
ſhall amount to a Preſentation upon the next Avoidance (be it by 
Ceſſion 02 otherwiſe ) lo as to be good againſt ſuch Gzantee, and 
to make his Gant void; and what reaſon can be given why it 
ſhall not likewiſe be a Pꝛelentation by the King upon an Avoid⸗ 
ance by Pꝛomotion; and tif ſo, then his turn muſt be ſatisfted. 
Jn Hillary Term afterwards Judgment was given fo? the King, 
and upon the lame Reaſons Judgment was alſo given in Dz. 
Birch's Caſe, which is as followeth, viz. „ 
Che Pariſh of St. James was newly conſtituted by Act of Par⸗ 
liament out of the Partſh of St. Martin, the ſubſtance of which 


That 
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Cbat a certain pzecind of Gzound therein mentioned ſhall be 
the Pariſh of St. James, &c. That there (hall be a Reco? thereof, 
& c. That Dꝛ. Tenniſon ſhall be the firſt Incumbent, that he and 
his Succeſſors, Reanozs thereof, ſhall be a Cozpozation, &c. That 
the Patronage thereof after, his Deceaſe oz Avoidance, ſhall be 
in the Biſhop of London and his Succeſſozs, and tn my Low 
Jermyn and. his Heirs by turns. 

_ Thatafter the Deceaſe oꝛ Avoidance of Dy. Tenniſon the Bi- 
ſhop ſhall pꝛeſent, then my L. oꝛd, and afterwards the Biſhop, &c. 
ſhall have two turns, and mp Lozd and his Þeirs one turn. 

This Act was ſet fozth in the Declaration, and that D2. Ten- 
niſon was made Biſhop of Lincoln, that the ſaiv Church of St. 
James became void upon his Promotion, and thereupon it belong- 

- to — Ring and Queen by vertue of their Prerogative to pꝛe - 
| ent, Go: | | | | | 
D. Birch pleaded to the lame Plea as Dy. Lancaſter did in the 
Caſe befoze mentioned. 3 „ 
The Debate now was, that admitting the King had a Prero- 

gative to pꝛeſent by Ceſſion, pet ſuch a Prerogative could not be 
exerciſed in this caſe, becauſe it would be expꝛeſly againſt ſuch an 
Act of Parliament, £02 this was a Pariſh newly created, the Church 
was never pet preſentative, and being now void by Ceſſion, the 
Preſentation muſt be in the Biſhop; fo2 by the woꝛds of the Act 

tis exmeſly given to him after the Deceaſe o Avoidance of Oz. 
Tenniſon. 

The King is entitled to ſeveral Prerogatives by the Common 
Law as a Subject is to a Preſcription 02 Cuſtom, but both Pre- 
rogatives, Preſcriptions and Cuſtoms may be bound by dds of 
Parliament. : | 

Concerning the firſt of which there are theſe and many moze 
Inſtances, viz. By the Statute of Marlbridg, cap. 22. tis en. 
acted, That none may diſtrain his Freeholders to anſwer for their 
Freehold, without the King's Writ. This is a general Law, and 
tho the King is not named by wap of reſtratnt, pet it has been 2 Ing. 142, - = 
conſtrued to bind him in point of Law; foythere is a Writ in Reg, 177. | 
the Regiſter direced to the King's Bailiffs of his Mannoz of, &c. 
commanding them not to diſktrain. 5 
By the Statute of W. 1. cap. 5. the King commanded upon 
great Foxfeitures that none ſhould diſturb Eleclons, he is bound 2 198 169. 
by this Law: 

Do there any Statute is made to pꝛevent oz ſuppꝛeſs any wong, 
the King tho not named is bound by it, becauſe he can do no wꝛong, 
SN _ | and 
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Hob. 298. and wherever affirmative Statutes introduce 4 new Law (as as 


here) ſuch Statutes do neceſſarily imply a negative of all which 
is not contained in their purview, 

So that admitting this Prerogative to;preſent upon the promo- 
tion of the Patrons Preſentee, as in Dꝛ. Lancaſter's Caſe, yet tis 
not to be exerciſed here, becauſe Dꝛ. Tenniſon was never preſent- 
ed to this Church; he firſt came in by the donation of the Patiſh, 
and afterwards it became an Jncumbency by the Gift ofthe King, 
Lows and Commons, ſo that this Pyerogative fails becauſe the 
Living is a Donative by Parliament, and not by the Preſentati- 
on of the Patron, and likewiſe becauſe the King cannot pꝛeſent 
where the Patron could not, and here never yet was anp Patron: 
Pis Pierogative is to pzeſent upon pzomotion ok the Patrons 
Peeſentee ; and the reaſon given is, becauſe this is ſo far from 
being an injury, that 'tis a Kindneſs to the Patron that the King 
ſhould take ſo much notice of his Clerk, as ta dignity him in the 

Church by making him a Biſhop. 

But here was no promotion of the Patron's Pꝛeſentee, ko: 


Dz. Tenniſon was never pꝛeſented by any particular Perſon : 


Jap this Church was never peſentative till now, fo2 it was but 
newly made a Church oz Pariſh, ſo that the reaſon of this Piero 
gative failing in this Caſe that too muſt likewile fall. 
Pere is a particular Pꝛelentation given to the Biſhop by an dd 
of Parliament; tis not pet a Patronage, becauſe there never per 


was any Pteſentatiton to the Church, there was never any avot- 
dance ſince its Creation; tis true, tis now void by pꝛomotion, 


but tis not ſuch a Common opdfnary avoidance, upon which this 
Pꝛerogatibe can operate, becauſe by the Ac a new right is intro- 


duced, and expeeſly given to the Biſhop fo2 the next Pyeſenta- 
tion. 


The King cannot demand firſt Fruits and Tenths out of this 


Pariſh, yet luch are incident to his Pꝛerogative, but not being 


ſaved to him in the Aa, that ſhall never operate here to give him any 
Title to them. 

This Caſe therekoze doth not fall under any of the Reaſons oz 
Reſolutions which have been given to maintain the Pꝛerogative to 
preſent to a Living void by Ceſſion, becauſe (as it hath been ſaid) 
'tis not in the nature of an Advowſon, but a Donative ; and this 
is p2oved by the Att it ſelf, fo2 there is a Clauſe to ſubject it to the 


- Juriſoiaion of the Biſhop which had been in vain if he had any Atz- 


Worley without it. 


F02 
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pon the Biſhop of London is not Patron of this Pariſh Church, 
becauſe he was lo of St. Martin's, ont of which tis derived; the 
Patronage is given to him after the next avoidance, and there is 
a particular Claule in the Ac, that all ſucceeding Recozs thereof 
ſhall be p2eſented, inſtituted and induced as other Reco2s are, 
which p2oves that the firſt Reao2 was not lo pꝛeſented. 
Do that by what has been ſaid it may appear that this was not 
a Preſentation, but a Donative to Dy. Tenniſon; and till a Pre- 
ſentation once had there is no Subject matter fo? the Pꝛerogative 
to wozk on. 

E contra. There is no teaſon in Law which makes any dille⸗ 
rence in the King's Pꝛerogative to preſent upon Ceſſion to a new 
02 old Living: fo2 in both Caſes the Title of the King is by the 
Pꝛomotion of the Incumbent, who had the care of both Pariſhes 


here, and the new one being erected out of the old Pariſh, partt- 


- Cipates with the lame nature with it, and muſt be ſubjec to the 
lame Rules of Law, unleſs ſome lpectal Peoviſion is made in the 
Act to exempt it. 
Thus it was when upon the Difolution of Abbies after the 
Statute of 31 H. 8. and new Biſhopzicks were ereged, thoſe did 
participate with the lame nature of the moſt ancient, and all In. 


cidents belonging to the old Biſhopzicks did follow thoſe which 


were newly created by that King. 

Nou this Act hath made no difference between the new Reco: 
ty and the old Uicaridge, it makes it pzeſentative in its nature, 

and limits the Right of Pꝛeſentation to my Loꝛd Biſhop and Loꝛd 


Jermyn, not by way of veſting any Right in either, lo as to give 


away that Prerogative the King had at the Common Law; foz2 
their Title comes under the wozd videlicet; ſo that the ac muſt 
be underſtood in the nature of a partition between them, and the 
rather becauſe tis an affirmative Act which will not take away 
any antecedent Right, and 'tis generally known that the Pero⸗ 
gative is not bound, if not mentioned. 
Tis no Objection to ſay, that the Biſhop hall loſe his turn by 
this means, becauſe tis no moze than what is allowed by Law in 
Cafes of the like nature, as it was in Woodley's Caſe where the 
Grantee of the next Avoidance {off his Pꝛeſentation, becauſe upon 
the Pꝛomotion of the Jncumbent the King had a Title by his Pre- 
rogative to pꝛeſent. 


Aas of Parliament are to be conſtrued in favour of the King's 


Prerogative, and therefoze this ſhall be conſtrued to make an Ad- 
vowſon peelently veſted in __ of Jntereſt fo2 which the Prero- 
gative 


£5. EF 


* 


= 1 gative ſhall not ſtap till ( as it hath been objeded) tis executed 
1 - oncein preſentation, : | 


As to the Dbſection, that this is an affirmative Act, and ſo im- 


_ plies a negative which excludes the King's Intereſt, the Law is 

—_— otherwiſe ; fo2 affirmative Acts do not exclude his Right, the | 
tus. Statutes of (ills are both in the affirmative, an d yet they do f 
= 34 Hl. 8s. not take away a Cuſtom of deviſing Land, : 
| 'Tis abſurd to imagine that general woꝛds in an Act of Par- . 
| 3 liament ſhall bind a Right which the Makers of the Law never = 
| Z intended to meddle withal ; fo2 their intent here appears plainly 
| | to be only to create a Pariſh, to ſettle a Recozy, and to ozder ; 
_ the Right of Preſentation: There are no words thꝛoughout the 
| 2 whole Act, from which it can be inferred, that the Prerogative was 
i. intended to be bound lo as it might not operate upon the Avoi- 

ta Pd, dance of this Rectozp by Ceſſion, as well as upon the like Avoi- 
114 dance of any other pꝛeſentative living whatſoever. - 

3 | Judicium. Afterwards in Michaelmas Term 6 Willi. &c. the 

=_ Judgment was, 5 | 
* (..) That the King hath a Pꝛerogative to pꝛelſent by Ceſſion. 
| (2.) That this Diſpenſation in Commendam retinere had not 

x ſatisfied the next turn, and ſo not barred the King of the 

wt 5 Prerogative, &c. % | 1 


4 — f 


Firſt, The King hath a Prerogative to pꝛeſent upon the pꝛomo- 
| tion of an Jncumbent, and this is no Innovation; fo2 there being 
uno judicial Opinion to the contrary is a ſufficient Evidence to 
-" pꝛove this Right and tho a natural Reaſon cannot be given 
- = to ſuppott it, pet it ſeems very juſt, that when the King by the 
= | Exerciſe of his Prerogative hath made a Church void, that he 
| ſhould have a Right to fill the Gacancy; fo tis but the erchange- | 
ing of a Life, and tis pꝛobable the Patron may (notwithſtanding 
the Change) be as near to his Pꝛelentation as befoze the Avoi- 
dance by Ceſſion. 23 35 
There are but few Authozities in the Books to direct ones Judg. 
ment befoze the Reign of Queen Elizabeth, becauſe the Pope 


oo 


r 
Eee h 8 


1 | then claimed ſuch Pꝛeſentations as belonged to his Eccleſiaſtical 
3 Jurisdidion, and the Kings of England did very leldom Diſpute 
—_ his Claim, but it doth not follow that they had no ſuch Preroga- 
= | ive, becauſe not claimed in many years ; and tho a perfect rea- 
| (on cannot be given why ſuch a Prerogative ſhould be allowed by 


the 


| 
i 
i 
f 
; 
{ 
; 
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the Common Law, pet the King Wall not be barred of his Right, 
foꝛ no Reaſon can be given fo? a collateral Warranty, and yec 
that is Law at this day. 3 
The Biſhopzicks of England were at firſt donative ; but from the 
17th of King John to the 25th of H. 8. the Biſhops were to be 
choſen by the Dean and Chapter, but then ſuch Elegion muſt have 
the Kings Confirmation, & even the Statute of H. 8. which ex⸗ 
- peeſſeth the manner of making Siſhops, doth in ſome meaſure ,. fl 8. ... 
reſtoze the Crown to its ancient Pyerogative, fo2 tho by Licence 3. 
under the G2eat Seal the P2io2 aud Convent then, and the Dean 

and Chapter now, have leave to elec, yet there muſt be a Letter 

miſſive containing the Conge d eſlire, and the Name of the Per- 

ſon whom thep ſhall chuſe. ” 

The authozities which have been cited to maintain this Pie. 
rogative, were Wright's Caſe, where the Queſtion was fully ſa: 


ted and adjudged, and afterwards admitted to be Law in Sir 


Robert Baſſet's Caſe. „ 3 

Y Low Dyer in Hillary Term, Anno 6 Eliz. put the Caſe of 
Sir Henry Sydney upon a Quare Impedit againſt the Biſhop of 
Glouceſter and one Reve, who was one of the Queens Chaplains, 
and whom ſhe pꝛelented to a Church, having made Parkhurſt 
the founek Incumbent Biſhop of Norwich, ſuppoſing ſhe had a 
Prerogative to pyeſent upon an Avoidance by Ceſſion, which he 
Did not take to be Law, and then ſaid, quod alii Socii mei non 
ſentiebant; but the Caſe was not adjudged upon that Reaſon, it 
ſeems only to be a Parentheſis, and a ſudden Opinion of the 
Judge 3 | 

Hanp Caſes may be cited where the Tempozalties of Biſhops 
have been ſeiſed by the King, and then he hath pꝛelented to the 
Church upon the PDꝛomotion of the Incumbent ; from whence 
tis inferred, that ſuch Pyeſentations were not by vertue of any 
Prerogative, but becauſe the Tempozalties were in the King's 
| Hands ; this certainly muſt be a verp weak Inkerence; fo2 to 
what purpoſe ſhould the King make uſe of his Prerogative when 
he had an Jntereſt in the Advowlon it ſelf, of which the Biſhop 
was Patron, &c. in reſpect his Tempozalties were then in the 
King's Hands; lo that the fozce of this Argument muſt be (viz.) 
becauſe the King made uſe of his Jntereſf, therefoze he had no 
Prerogative, Which is very abſurd and inconſequential. ” 

The reaſon why all the Books are ſilent in this matter, is, 25 Ed.; 
becauſe befoze the Statute of Proviſors the King was defeated of 
this Prerogative by the e of the Pope ; Ind this is not 
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41 Ed. 3. 5: 


al Eſgliſe 
— 


tion of his Incumbent. 


Vaugh, 48. 
Winch. 91. 


Joncs 161. 


Pub. 143. 
Roll Abr. 


only an Anſwer to what was done befoze the making of that Sta- 
tute, but ſince alſo ; fo2 notwithſtanding that Law, the Clergy 
were lo cloſely united in Intereſt, that thep did ſtill uſurp upon 
the Rights of the ſucceeding Kings; fo2 the Pope did ſtill make 
Biſhops in England, and ſixteen years after that Statute this 
Cale did happen, viz. IT 
John Biſhop of Salisbury being Patron in Right of his Biſhopzick, 
preſented W. and died, lo that his Tempozalties came to the King, 
W. who was the Pꝛelentee of the Biſhop, was afterwards made Bi- 
ſhop of Salisbury; and becauſe he could not be both Patron and 
Incumbent ok the Living, the King brought a Quare Impedir. 
The Defendant pleaded, that after the Death of John Biſhop of 
Salisbury his immediate P2edeceſſoz, and befoze his Conſecration, 
and likewiſe befoze the Living was void, the King by Letters 
Patents ( reciting his being made a Biſhop by the Pope) had 
granted to him the Tempozalties, ſo that he ought not to p2e- 
ſent, and this was held a good lea at that time, which ſhews. 
that the Pope did uſurp upon this Prerogative. . 
'Tis true, this Prerogative to meſent by Ceſſion, is not men - 
tioned in the Statute de Prærogativa Regis, no moe is the Prero- 
garive to pꝛelent by Laple, and yet that was never pet dented the 
the King, tho nothing was laid of it likewiſe in any of the old 
Books; tis mentioned in Cawdry's Caſe, that the Law was thus 
in the Reign of Ed. 3. viz. if the Metropolitan did not pꝛeſent 
within ſix Months, the King and not the Pope, should pꝛovide a 
Paſtor, and yet no ſuch Anthozity can be bound in that King's 


'Preſentment But ever ſince that Cafe was abzidged by Brook, this Prero- 


gative hath been enjoyed by the Kings of England, and there 
are no Pꝛeſidents thar the Patron hath pꝛelented upon the pꝛomo- 

2. Point.) This Commendam retinere is not a lerving the 
King's turn; fo2 tis not putting a Man into pcfſefſton of a 
new Living without Jnſttturion oz Judugion, tis onip a Con- 
tinuation of the old Benefice in the fame perſon where it was; 
fo2 that which he had befoze, cannot be p2operty laid to be com- 
mended to him, there is no new Right transferred ; tis true, if 
the Incumbent had died During the Continuance of ſuch Diſpen- 


2, part 544. (ation, the Ring might have loft his Title to preſent. 


And laſtly as this Caſe ſtands upon the Ag of Parliament, the 


_ Ring sPrerogarive is let in by makiug of the Church ok St. James 


a Kect02y, and by ſetling the Patronage 3 and tis no Obfeaion 
. 5 1 
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ed and made a Pariſh: fo2 when once tis eſtabliſhed, tis ſubjen 
to all the Eccleſiaſtical Laws, as Non- reſidency, Deprivation, &c. 
'Tis to be void by the ſame Methods which make other Reco 
ries (0, viz. if the Patron doth not pꝛelent within ſir Months after 
the Death of the Incumbent, it Hall lapſe to the O2dinary, ſo 
that the Patron is bound by the ſame Laws in this Caſe, as in 


ſelf map be granted over by the Aa of the Party. 
A2 s to the Objection, That the pzeſent ReRo2 doth not come in 
by Pꝛeſentation, Jnſtitution, o: Jnducion, but that tis a Do- 
native by the Parliament at leaſt during his time; and then it was 
affirmed, That if the Jucumbent of a Donative is made a Biſhop, 
the King Thall not pꝛeſent, becauſe ſuch a pzomotion doth not 
make an Avoidance by Ceſſion, ko; the Incumbent is the Crea- 
ture of the Founder, and is not ſubjea to Dzdinary and Epiſcopal 
Ciſitation. 5 
CThis muſt be admitted to be Law, but yet if an Incumbent 
of a Donative is made Reno? by dd of Parliament, as Oz. Ten- 
niſon was in this Caſe, then the Ring hath a Prerogative to pꝛeſent 
upon the pꝛomotion of ſuch Beao. 4 
The Paince's Caſe in the 8 Rep. comes near this at the Bar, 
fo in 11 Ed z. the Pꝛince was created Duke of Cornwal, Haben- 
dum & tenendum eidem Duci & filiis primogenitis ipſius & hære- 
dum ſuorum Regum Angliæ &c By theſe wods the Pꝛince had 
an Eſtate in Fee (imple in the ſaid Dukedom newiy created by 


toꝛy created by the like Authozity, 12. by Ad of Parliament, pet 
tis ſubject to the lame Laws and Rules with other Recozies moze 
antient tn time. . | = 

Then as to the Dbjection that tis not an Avowſon pyeſentative 
during the like of Oz, Tenniſon ; fo? by the expꝛels wozds of the 
Ac, the Pꝛeſentation doth not veſt in the Patrons till after the 


PDꝛerogative cannot operate here, becaule he is intituled to pzeſent 
when the Pꝛelentee of the Patron is advanced to a greater Dig⸗ 
nity in the Church, and here is no Patron pet; now admitting it 
to be ſo, this will not pꝛejudice the King's Title, becauſe tis the 
promotion of the Incumbent that entitles the King; let the Ad. 
vowſon oz patronage be where it will. 5 


to ſay, that the Pꝛerogative ſhail not wozk, it being newly create · 


all other Caſes of antient Renozies, and the next avoidance it 


Ac of Parliament, the conſequence of which was, That the 
Pꝛince ould be endowed thereof: fo here tho this is a new Rec: ⸗ 


death o2 avoidance of the preſent Incumbent ; and ik ſo, the King 


But 


m—. 
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3 Cro. 323. 
1 Sands. 147. 


But notwithſtanding this Objegion, the right of patronage. 
even in this Cale is veſted immediately; tis like a Reverſton fo2 
life granted cum acciderit poſt mortem of the Tenant fo? life, 
which veſts an Jntereſt immediately, tho to commence fn poſleſ- 
ſion in fururo. | | 

Laſtly, Jt was never intended by the Parliament to depzive the 
King of this Pꝛerogative, and therefoze this da muſt be conſtru⸗ 
ed (as the Rule is in Sir Francis Barrington's Caſe) acccoꝛding 
to the Subjec⸗matter, fo2 which Reaſons Judgment was given 
fo2 the Platntiff, abſente Juſtice Gregory; which Judgment was 
afterwards affirmed in Parliament. | "ON! 


Gwynn verſus Pie. 


Jectment fo2 two Meſſuages, two Gardens, and 70 Acres of 
Land, 15 Acres of Meadow, and 30 Acres of Paſture in 
Much-Dew-Church, &c. the Platntiff delivered Declarations to 
two Tenants only,and as to the Lands fn their poſſeſſion the De- 
fendant entred into the Common Rule, but becauſe he had made 
ſeveral (mall Purchaſes in that Pariſh, and the Plaintiff claim- 
ed only 20 Acres lately granted to him by Leaſe from the Biſhop 
of Glouceſter; therefoze he moved by his Council, That the 


Plaintiff might give a Note in wiiting, befoze the firſt day of 
the next Term what Lands in particular he claimed, and where 


ſuch Lands did le, and in whole poſſeſſion, &c. oꝛ otherwiſe that 
he might not pꝛoceed to a Trial at the next Aſſizes, fo2 the Defen- 
dant not knowing what Lands the Plaintiff would claim, could 


not tell what purchaſe Deeds to pꝛoduce at the Trial, ſed non 
allocatur, Be ies, 


Di: 
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arix Regis & Regi- 


Blankard verſus Galdy. 


* 


5 Paſch. 3 Will. &æc. Rot. 35, 


Memo- Emorandum quod 
randum. alias ſcilicet Ter- 
mino Sancti Mich. 
ultimo prxterit. co- 


ram Domino Rege & Domina 
Regina apud Weltrh. venit Jo- 
hes. Blancard Ar. per Jacobum 
Cunningham Attorn. ſuum & 
protulit hic in Curia dicti Do- 
mini Regis & Dominæ Regi- 
næ tunc ibidem quandam bil- 
lam ſuam verſus Laurentium 


Galdy alias dict. Laurens Gal- 


dy Mar. demurent a Londres 


en la paroſſe de St. Pierre le pe- 

nure in Cuſtod. Mar. &c. de 

plito debi & ſunt pleg. de prof. 

ſcilt. be Doe * Ricus' 

g. Roe que quidem billa ſequitur 
r 
Bend. Johannes Blancard Ar' que- 


ritur de Laurentio Galdy alias 
dict. Laurens Galdi Mar. de- 
meurent a Londres en la pa- 
roſſe de St. Pierre le penure 
in Cuſtodia Mar. Mareſc. Do- 
mini Regis & Dominæ Reginæ 
coram ipſo Rege & Regina ex- 
iſten. de plito. quod reddat ei 
mille libras ſterling legalis mo- 
netæ Angliæ quas ei debet & 
injuſte detinet pro eo videlt. 
quod cum pd. Laurentius quin- 
to die Januarii Anno Regni 
Domini Willi & Dominz Ma- 
riæ nunc Regis & Reginæ An- 
gliæ, & c. tertio apud London 
præd. videlt. in parochia beatæ 
Mariæ de arcubus in warda de 
Cheap per quoddam ſeriptum 
ſuum obligatorium ſigillo ipſi- 
us Laurentii ſigillat. Curiæq; 

dicti 
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dict. Domini Regis & Dominæ 
Reginæ nunc hic oſten. cujus 
dat. eſt eiſdem die & anno 


cogn. ſe teneri & firmiter ob- 


ligari przfar, Johanni Blancard 
in præd mille libris ſolvend. 


eidem Johanni cum inde re- 


1 mpar- 


lance. 


quiſit.eſſet pd. tamen Laurenti- 
us licet ſepius requiſit. &c. pd. 
mille libras præfat. Johan- 
ni nondum ſolvit ſed ill. ei 
hucuſque ſolvere omuino con- 
tradixit & adhuc contradicit 
ad dampnum ipſius Johannis 
viginti librarum & inde pro- 
ducit ſectam, &c. 
Et modo ad hunc diem ſcilt. 
diem Mercurii prox. poſt quin- 
den. Paſchæ iſto eodem ter- 
mino uſque quem diem præ- 
fat. Laurentius Galdy habuit li- 
centiam ad billam pred. in- 
terloquend. & tunc ad reſpon. 


dend. &c. coram Domino Re- 


Laurentius Galdy 


ge & Domina Regina apud 


Weſtm. venit tam prædict. 
Johan' Blancard per Attorn' 
ſuum prædict. quam præd. 


cum. Thompſon Attorn. ſuum 
& idem Laurentius defend. 
vim & injuriam quando &c. 
& petit auditum ſcripti obliga- 
torii præd. & ei legitur in hæc 


verba, ſſ. Seachant tous parces 


Oper , 


preſentee que nous Laurens 


the Bond Galdy Marchant demeurant a 


awhich 
is in 


French. 


—— — 


Londzes en la Paroſſe de St. 
Pierre le pauvꝛe & Jaques Gow- 
lales auſi Merchant du dit 
Londres demeurant en la Pa- 
tolle de St. Pierre Cornhil 


per Ri- 


ſomes tenus c firmament ob. 


liges ſolidalrement, viz. ſeul 
pour le tout a Jean Blanchard 


Pꝛovoſt Mareſchal del Ille de 


La Jamaica demurant en pa- 


Taiſſe de St. Jaques Weſtm. 
en Counte de Middleſex en le 
ſomme de mille Lives Ster- 


lings monafe danglie pour 
eſtre papes au dit Jean Blan- 
card ſes Executeurs Admini- 
ſtrateurs ou apant cauſe pour 
faire lequel payment bfen & 
veritablement nous nous ob⸗ 
ligions & chacun de nous 


ſolfdairment (eul & pur le tout 


nos Peretiers Executeurs ou 


Adminiſtrateurs ou apant 


cauſe ou (es Peretiers Exe- 
cuteurs c Adminiſtrateurs de 
chacun de nous firmament 
per ces pꝛeſentes ſeale de nos 


ſeaux dat le cinquieme jour 


de Janvier dans le troiſieme 
An du reign de nos Souve⸗ 
rans Signieur & Dame Guil- 


lam & Mariæ Roy & Royne 
dangle d Ecoſſe France & Ire⸗ 
land Defenſeurs de la Foy, 


&c. Annoq; Dom. 1662. Petit 
etiam auditym conditionis 
ſcripti obligatorii prædict. & 
ei legitur in hæc verbal, 11: 
La Condition de cette Ob- 


ligation eſt que ſi Laurens Oyer of 
Galdy demeurant a Londzes the Con- 
deſſus oblige & Louis Galdy 


ſon frere habitant del Jfle de 


Jamaica in Amerique ou tous 


deux ou les Peretiers Exe⸗ 
cuteurs ou Adminiſtrateurs 
deur ou de kune tienent ex⸗ 

b ercitant 
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Laurentius dicit quod 


ercitant accompliſſent & fourt 


bien c veritablement tous c 
chacuns les Clauſes Pꝛomiſ. 
ſes Conditions & Plaints que 
de la parte de dit Laurens 


Galdy & Louis Galdy ou de 


tune deux ou de lours Oe⸗ 
retiers Executeurs & Admi. 


niſtrateurs ſe tener erecuter 


accomplier & payer comps 
> ſpeciſie dans certaine accozd 


ct traite dats de jour be la 


date des fait autretes ſus 


nomme Jean Blancard dune 


partes & de le Dit Laurens 
Galdy tant pur luy que pur 
le dit Louis Galdy Hautre parte 
ſelon le veritable Sens ck In- 
tention due accozd & tratte 
alozs la pꝛeſent Obligation 


ſerta nulle & de nul effect au- 


trement ſerra & demeura en 
la plene fozce & vertue. Qui- 
bus lectis & auditis 
præd. 
Johannes actionem ſuam præd. 
inde verſus ipſum Laurentium 
habere ſeu manutenere non 
deber quia dicit quod articul 
& agreament. in Conditione 
præd. ſcripti obligatorii men- 


The De- tionat. fact. fuer. apud London 
fendant præd. in paroch. & warda pd. 


pleads, quinto die Januarii Anno Reg- 


That the ni Domini Willielmi & Dnæ. 


Bond 


Was 


Mariæ nunc Regis & Reginz 


made in Angliæ &c. tertio ſupradicto 
London, inter præd Johan Blancard 
for the per nomen Johannis Blancard 


Exerciſe præpoſiti Maͤreſchal Gene- 
Af anOf- ral Anglice Provoſt M.-rſhal 
\fice in 
Jamaica, 


Gemeral de inſula de Jamaica 


idem 


reſiden in parochia ſancti Ja- 
cobi Weſtm. in Com. Middle- 
ſex ex una parte & præd. Lau- 
rentium Galdy per nomen Lau- 
rentii Galdy mercatoris reſi- 
den. in London in parochia 
lancti Petri pauperis agens 
tam in nomine ſuo quam pro 


fratre ſuo Ludovico Galdy ha- 


bitator. præd. inſulæ de Jamai- 
ca ex altera parte quorum qui- 


dem articulorum alteram par- 


tem ſigillo ipſius Johannis 
Blancard ſigillat. idem Lauren- 
tius hic in Curia profert (ge- 
ren. dat. eiſdem die & anno 
ſupradictis) recitan. modo 
ſequen. videlt. in conſiderati- 
one quod Laurentius Galdy in 
nomine Laurentii Galdy præd. 
feciſſet contract. articuli & 
agreament. cum pd. John Blan- 
card pro exercitio præd. oneris 
vel officii præpoſiti Mareſchal 
de Jamaica duran' termino 
ſeptem annorum & dimidii 
unius anni incipiend. a ſexto 
die Julii tune proximo anno 
Domini 1692. ſub clauſula & 
conditione poſtea menconat. & 
quod Johannes Blancard mi- 
ſiſſlet novam Commiſſionem 
procuracon. vel deputacon. iſto 
die dat. cujus deliberaſſet qua 
tuor Copias Anglice Diſpatch: 
es per ipſum ſignat. & ſigillat. 
in manus predict. Laurentii 
Galdy præfat. Ludovico Gal- 
dy direct. cum ſpatio Anglice 
a Blank ad inſerend. Anglice 
to fill up & ponend. nomen ta- 
lis aliæ perſonæ habitatoris 
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przd. inſulæ qualis predict. 
Ludovicus Galdy apt. efti- 
maret ad dictum officium ex- 


ercend. partes præd. agreaſſent 


de articulis ſequen. Et impri- 
mis quod deputatio ſupramen- 
conat. ( iſto die dat.) non 
fact. fuit ſed pro exercitio dict. 
offiicii idem ad incipiend. a 
præd. ſexto die Julii runc prox. 


ſequen. uſq;'ad tempus in quo 
præd. Laurentius Galdy notum 


faceret præd. Johanni Blandard 
nomina perſonarum quas pd. 


Ludovicus Galdy convenien. 
eſtimaret nominare pro depu- 


tat. ſuis durante tempore qd. 
incxpirat. remaneret de præd. 
ſeptem annis & dimid. unius 
anni & quod tam cito guam 
præd. nominatio & declaratio 
nominum deputat. præd. fact. 
foret prædict. Johanni Blancard 
obligat. foret facere & mittere 
Anglice to pals eis novam 
deputation. pro reſid. dicti ter- 
mini ſeptem annorum & di- 
mid. unius anni & quod iſta 
deputatio (eodem die dat.) 
vacua & nullius effectus rema 
neret Et ulterius dic. qd. pred. 
Laurentius Galdy tam pro ſe- 
ipſo quam pro prædict. Ludo- 
vico Galdy patre ſuo firmiter 
alteruteri & pro toto conve- 
nerunt agreaverunt & obli- 


gaverunt ſeipſos Executores 
& Adminiſtratores ſuos (cau- 


lam habentes ) prædicto 


Johanni Blancard Executori- 
bus & Adminiſtratoribus ſuis 
& caulara haben. ſolvere vel 


ſolvi cauſare bene & fideliter 


n 


r — 4 


vere & de facto præd. Johanni 
Blancard Executoribus Admi- 
niſtratoribus ſive Attorn. ſuis 
( cum cauſam haberent ) ſum- 
mam quadringent. librarum 
ſterling pro quolibet Anno bo- 
næ & legalis monetæ Angliæ 
duran. præd. termino ſeptem 
annorum & dimid. unius anni 


in eadem Civitate London. in 


domo ubi prædict. Johannes 
Blancard habitavit vel habita- 
ret ad finem terminorum ſo- 


lution. poſtea mentionat. in 


quatuor equal. ſolution. videlt. 


ſuper ſextum diem Octobris 


ſuper ſextum diem Januarii ſu 
per ſextum diem Aprilis & ſu- 


= ſextum diem Julii cujuſli- 


et præd. annorum de quibus 
prima ſolutio facta foret ſuper 
ſextum diem Octobris tunc 
prox. ac etiam qd. Laurentius 
Galdy in nomine prædict. fir- 
miter obligavit ſeipſum ut 
præfertur defendere Anglice to 
ſave harmleſs & indempnem 
præſtare prædict. Johannem 
Blancard ab omnibus pericu- 
lis predict. officii duran. pd. 
termino ſeptem annorum & 
dimid. unius anni & a damp- 
nis detrimentis & confiſcatio- 
nibus quæ accreſcerent ab o- 
nere prædict. pro negligentia 
defalt. defect. mala geſtura 
vel mala adminiſtratione tam 
prædict. Ludovici Galdi quam 
deputatorum ſuorum vel per- 
ſonarum cum quarum nomi- 
nibus ſpecificat. in præd. de. 
puta- 
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putatione inſert. foret vel quas 
poſtea appunctuaret pro de- 
putat. ſuis Et quod prædict. 
Ludovicus Galdy vel illi quos 
nomina bonam & ſufficien. 
ſecuritatem darent gubernarori 
præd. inſulæ pro exercitio pd, 
officii in modo ſicut conſuet. 
eſt & in caſu placeret dictis 
Dom. Regi & Dnæ. Reginæ 
revocare Literas patentes quas 
conceſſerunt de dicto officio 
præfat. Johanni Blancard quin- 
to die Novembris Anno Dom, 
1690. ſecundum poteſtatem 
quam reſervaycrunt ſibiipſis 


prædictas literas vel ſi præd. 


præd. Dominus Rex & Dna. 
Regina effect. ceſſare cauſa- 
rent ante expirationem præd. 
ſeptem annorum & dimid. u- 
nius anni concluſum & agrea- 
tum fuit inter partes prædict. 
quod tunc iſtud agreamentum 
una cum prædict. deputatione 
fact. præd. Ludovico Galdy 


& vel quæ poſtea ejus deputat. 


per præd. Johannem Blancard 
fact. foret null' & nullius ef- 
fectus remaneret quaſi eadem 
nunquam fact. fuiſſet in quo 
caſu præd. Laurentius & Lu- 
dovicus Galdy cum ſolverent 
præd. Johanni Blancard Exe- 
cutoribus vel Adminiſttatori- 
bus ſuis ( & cauſam haben. ) pro 
aliquo longiore tempore quam 
quo gauderent & exercerent 
dictum officium per ipſos vel 
eorum deputat. & ſolummodo 
uſq; ad diem in quo actualiter 
amoti forent ab exercitio præd. 


officii ſecundum ratam qua- 


quadringent. librarum ſterlin- 
gorum per annum &c. prout 


per articulos præd. plenius li- 
quet & apparet Et idem Lau- 


rentius ulterius dicit quod per 
quendam Actum in Parliamen- 


to Domini Ed wardi ſexti nu- 


per Regis Angliæ &c. tent. a- 


pud Weſtm. in Com. Middle- The Ae 


mo tertio die Januarii Anno 


ſex per prorogationem viceſi- Ed. VI. 
againſt 


Regni dicti Domini nuper Re-/ N 


ibidem continuat. uſq; deci- 
mum quintum diem Aprilis 


Anno Regni dicti nuper Regis 


Edwardi ſexti ſexto inter alia 
inactitat. fuit authoritate ejuſ- 
dem Parliamenti quod ſi aliqua 
perſona vel perſonæ ad ali- 


quod tempus ( and fo recite 


the Act uſq; ad the firſt Pꝛovi- 
ſo) prout per cundem Actum 
inter alia plenius liquet & ap- 
paret Et idem Laurentius ul- 
terius dicit quod poſt præd. 
Actum Parliamenti ſcilt. præd. 
quinto die Januarii Anno Reg- 
ni Domini Regis & Dominæ 
Reginæ tertio ſupradicto apud 


London præd. in parochia & 


warda præd. agreat. fuit inter 
præd. Johannem Blancard & 
præd. Laurentium & Ludovi- 
cum quod prædict. Johannes 


faceret præfato Ludovico de- 


putation. officii prædict. præ- 
poſiti Mar, Anglice of Pꝛo- 
voſt Marſhal in articulis pred. 


mentionar. pro præd. termino 
ſeptem annorum & dimid. u- 


nius 


F f 2 


gis Edwardi ſexti quinto & ba, 


c 
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The Of- es . 
| fice con- ecution Juſtitiæ infra pred. inſu- 


cerning lam de Jamaica exiſten. parcel. 
the Exe 
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nius anni & ſub conditione & pd. necnon articul. pred. hic in 
Cur. prolat. vigore Statuti pd. 


agreament. præd. in prædictis 
articulis mentionat. & qd. præd. 
Ludovicus & Laurentius pro 
deputation. officii pred. fic fa- 
ciend. ſolveret przfat. Johanni 


annual. ſummam quadringent. 


librarum ſterlingorum ſub mo- 


do & agreament. in articulis 


præd. mentionat. qdq; adtunc 


& ibidem in proſecution. agre- 


ament. præd. & pro ſecuritat. 
ſolutionis dict. annualis ſummæ 
quadringent. librarum articuli 
pd. & ſcriptum obligatorium 
_—_ hic in Cur. prolat. fact. 
uer. & idem Laurentius ulte- 
rius dicit qd. pred. officium Præ- 
poſiti Mar. Angilce of Pꝛovoſt 
Marſhal in articulis pd. men- 
conat. tangit & concernit & 
pred. tempore confection. articu- 
lorum agreament. & ſcripti ob- 
ligatorii pred. tangebat & con- 
cernebat adminiſtration & ex- 


ſſeſſionum & reventionum 
dictorum Dom. Regis & Dnæ. 
' Reginz Coronæ ſuæ Angliæ & 
ſub eorum regimine quodque 


annual. reddit. vel ſumma qua- 


dringent. librarum per annum 
per pred. articulos agreat. ſol - 


vend. per pred. Laurent. & Lu- 


dovicum Galdy eidem Johan 
ſolut fuit 2 exercitio & depu- 
tatione officii pred. contra for- 


mam Statuti pred. videlt. apud 
London pred. in paroch. & war- 

da præd. & ſic idem Laurentius 
dicit qd. ſcriptum obligatorium 


penitus vacua & nullius vigo- . 
ris in lege exiſtit Et hoc parat. 
eſt verificare unde petit judici- 
um ſi pred. Johes action. ſuam 
pd. inde verſus eum habere 
{eu manutenere debear &c. 


Et pd. Johes' dicit quod ipſe Replica- 


per aliqua per pred. Laurent. tion. 
ſuperius placitando allegat. ab 

actione ſua pred. inde verſus ip- 
ſum Laurentium habend. præ- 
cludi non debet quia proteſtan- 


do quod præd. officium Præ- 


poſiti Mar. non tangit ſeu con- 
cernit executionem juſtitiæ i- 


dem Johes' pro placito dicit 


quod inſula præd. in partibus 
tranſmarinis exiſtit necnon ex 

antiquo habitat. & poſſeſſionat. 
fuit per Hiſpanos Indos & alios 


homines alienigenos & forinſe- 


cos inimicos hujus Regni An- 
gliæ extra ligeantiam ſive gu- 
bernationꝰ hujuſce Regni qdq; 
anno mill imo ſexcenteſimo 
quinquageſimo quinto inſula 
pred. & inhabitant. ejuſdem in- 
ſulæ per vim ſubditorum hujus 
Regni Angliæ virtute debita & 
ſuffcien authoritate in ea par. 
te habita commiſſion conqueſt. 
& in ſubjection reduct. fuerunt 


quodg; abinde continue poſtea quered. 


hucuſq; inſula præd. necnon 
inhabitantes & incolæ inde per 


jura leges & Statuta ejuſdem 


inſulæ propria & non per 
actus parliament. ſive ſtatut. 


hujus Regni Angliæ regular. 


& gubernat. fuit & adhuc eſt 
: quodqz 


-_— Oo 


That the 
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And are quodq; executio officii præd. 
govern» eandem inſulam & incolas in- 
ed by inde tantumodo concernit eſt in 
their ead. inſula ſolummodo execu- 
tur. & non alibi & hoc idem Jo- 


Laws, | : 
hannes parat. eſt verificare unde 


and not 
by the 
Statutes præd. una cum dampnis ſuis oc. 
of Eng · caſione detentionis debiti illius 
land. ſibi adjudicari &c. 

Ts "Barthol. Shower. 


Rejoynm Et prædict. Laurentius dicit 
befor * quod bene & verum eſt quod 


15% Con. ante conqueſtum Inſulæ pred. 


queſt they in replicatione præd. Johannis 
were go- ſuperius mentionat. Inſula 
verned by præd. gubernat. fuit pet leges 


by their & ſtatuta & jura ejuſdem Inſulæ 


on propria ſed Inſula præd. a tem- 


pore conqueſtus præd ſemper 
fuit parcell. hujus Regni Angliz 
& per leges & ſtatuta hujus 
Regni Angliæ & non per præd. 
leges jura & ſtatuta Inſulæ pred. 
propria gubernat. & hoc parat. 
e.lſt verificare unde ut prius pe- 
tit judicium & quod præd. Jo- 
hannes Blancard ab actione ſua 
præd. inde verſus ipſum habend. 
præcludatur &cc. 


ince. 


was a Demmurrer, and the 
Defendant joined in Demur- 
ww. 
Sed quia Cur. Dni. Regis & 
Dnæ Reginæ nunc hic de judic 


ae ſuo de & ſuper præmiſſis red- 


nuancy. 


petit judicium & debitum ſuum 


dend nondum adviſatur dies 


inde dat eſt partibus præd co- 
ram Dno Rege & Dna Regina 
apud Weſtm' uſq; diem Vene- 


ris prox. poſt Craſt. ſanct Trin. 


de judicio ſuo de & ſuper præ- 
miſſis ill. audiend. eo quod 
Cur dict' Dni' Regis & Dnæ 
Reginæ nunc hic inde nondum 
& c. (Continuand' uſq; in Oa 


Partint) Ad quem diem co- 


ram Dno Rege & Dna Regina 
apud Weſtm' ven partes præd 
per Attorn' ſuos præd' ſuper 
quo vil. & pet Cur' dict Dni' 
Regis & Dnz' Reginz nunc hic 
plenius intellectis omnibus & 
ſingulis præmiſſis maturaq;deli- 
beratione inde habita videtur 
Cur'dict Dni Reg. & Dnæ Regi- 


næ nunc hic quod placit. præd. 


per præd. Laurentium modo & 


forma præd. ſuperius rejungen- 


do placitat. 3 in eodem 
content' minus ſuffic' in lege 


exi{t' ad ipſum Johan. ab actio- 


neſuaprzd' inde verſus præfat 
Laur. habend' præcludend' Io. 
deo conf. eſt quod przxd'Johan. 
recuperet verſus 8 er 


= debit. ſuum pred. nec non 11 
Fr. Pemberton. 
To this Rejoinder there 


pro damp' ſuis quz ſuſtin' tam 
occaſione detent' debiti illius 
quam pro miſis & cuſtag' ſuis 


per ipſum circa ſect ſuam in hac 


parte appolit' præd' Johan. 


per cur. dictor. Dni' Regis & 
& Dnæ Reg nunc hic ex aſſenſu 


ſuo adjudicat. & præd' Lauren- 
tius in miſericordia &c. 


Blandkard 
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A. @ 
= E Plaintiff was Þ2ovoſt-Barſhal of Jamaica, and by tet · 
_ tain Articles made between him and the Defendant, he 
8 . a Deputation of that Office to the Defendant foz 7 years 
—_ and att half, under the yearly Rent of four hundzed Pounds, and 
_ @ the Dekendant gave bond koꝛ the perfoymance of the Agreement, 
. and now an Action of Debt was bzought upon that Bond, 
The Defendant pleaded the Statute of E. 6. made againſ> 
buying and ſelling of Offices,and averred that this Office concern- 
ed the Adminiſtrationof Juſtice in Jamaica, and that by vertue ok 
that Statute both the Bond and Articles were voly, 
Che Plaintiff reptied, That Jamaica was an Jfland inhabited 
koꝛmeriy by the —_ and governed by their own Laws ever 
ſince the Conqueſt thereof by the Engliſh, and that the Execution 
of the ſaid Office only concerned the ſaid Alland, and the Jnhabf- 
tants thereof, &c. 
Che Dekendant rejoined and confefſeth it to be a Conquered 
Nation, but that ever ſince the Conqueſt thereok it was parcel 
5 of this Kingdom, and governed by the Laws of England, and 
The Plaintiff demurred to the Rejoinder, and the Defendant. 
joined in Demurrer. 
This Caſe was argued in Trinity Term by the Council, who 
drew the Pleadings 3 and the only Queſtion was, Whether the 
 Laws'of England were in force in Jamaica. 

It was laid that Acts of Parliament made in England do not 
bind the People of Jamaica, becauſe they have no Repreſentatives 
in our Plarliaments; many Jnſtances were given to maintain 
this Opinion, as, the Statute of 5 Eliz. hath no fozce there, 

_ fo2 by that Law tis enacted, That no Servant ſhould be retained 
without a Teſtimonial, that the Juſtices ſhall aſſeſs the TUages 
ok Servants, and that no Perſon ſhall exerciſe a Trade without 
being Appzentice foz 7 years : Now if this ſhould be Law in Ja. 
maica it would deſtroy all the Planters. 
The Statute of Vſury doth not bind them, (02 they allow there 
Law, koz the Loan of "Boney than "_ is permitted by that 
TT. 
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Since the Acquiſition of this place it hath been taken notice of 
by ſeveral As of Parliament, as, by 12 Car. 2. which is an 
Aa fo2 prohibiting planting Tobacco in England, where tis called 8 
a Colony and Plantation of this Kingdom in America, and in 8, Ca. 
x5 Car. 3. an Ac was made fo2 encouragement of Trade; bp + 
which it was enacted, That no Commodity of the Gzowth of Eu- 
rope ſhall be tranſpozted to the King's Plantations in America, 
but what ſhall be ſhipped in England, 5 
By the Statute of 22 & 23 Car. 2. tis called an Engliſh Cap. 26. 
Plantation in America, which ſhews that the general Laws ot the 
Realm do not extend to it, and therekoze this place being not 
wane aug in the Statute of Ed. 6. that Law hath no fozce 
there. | | | 5 5 
And fo2 a further pzoof of this matter the Earl of Derby's, And. 116. 
Caſe was mentioned which was thus: - e 
King H. 4. had the Iſle of Man by Conqueſf, and by Letters 
Patents he granted it to Sir John Stanly in fee, in which Gzant 
there was a Clauſe, That the ſaid Iſle ſhould be governed bop 
the Common Law of England, afterwards the Earl of Derby 
made a Conveyance thereof to uſes &c. and by his Laſt Will 
deviſed it, &c. and it was adjudged that none of the Jnhabt- 
tants there had anp Inheritance in their Lands beſides the 
Earl and the Biſhop ; ko; being governed by their own Laws net- 
ther the Statute of Ales oz of TUills, oz any other AR of the 
03 ng in England did bind them without erpzeſs mention 


(2.) In the next place it was (aid, That this is not an Dice, 
which concerns the Adminiſtration of Juſtice, it was compar- 
ed to a Bailiwick of an Pundzed, and as ſuch the Sale thereof 
hath been adjudgedſnot to be within the Statute of Ed. 6. Be- = 
ſides, tis not averred how, oz in what matter it concerned the * Leon. 33 

execution of Juſtice. _ . 


E contra. It was argued. fo2 the Plaintiff, that in all places 

there are ſome Methods and Rules of Government, and thar 

alter an abſolute Conqueſt, the People are wholly at the Mill of 

the Conqueroz, who map make new oz confirm their old Laws; 

but until ſuch Laws are made, they ſhall not be governed by 

their own Laws, becauſe by the Conqueſt their Properties are 
| Loft 
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loft, and their Government is difſolved, and by conſequence none 
of their Laws remain; therefoze the Laws of the Conqueroz 
muſt take place; and tis very reaſonable that what they enjoy by 
his permiſſion ſhould be ſubject to his Government and Laws. 
But 'tis as unrealonable that Englichmen ſhould loſe their 
Laws by a Conqueſt of a Nation, which Laws are their Birth 
right, and which they carry with them wherever they go: koz if 
they ſhould, then by the Conqueſt of an Jnfivel Country, their 
Laws muſt remain, and the Engliſh Laws muſt be ſubſe to thoſe 
of the Alchoran. 0 5 
But my Ld, Coke in Calvin's Caſe tells us by what Laws 
Kingdoms gotten by Conqueſt ſhall be governed, where he makes 
a difference as to that purpoſe between a Chriſtian and Heathen 
Kingdom: fo2 bythe Conqueſt of the one, their antient Laws re- 
main in fo2ce till new Laws are made by the Conqueroꝛ; but bp 
the Conqueſt of the other, viz. by Chaiſttans, their Laws are 
wholly abzogated, becauſe the Laws of Peathens are contrary to 
thoſe of God, | A 
So that it ſeems not to be a Queſtion now by what Laws the 
Spaniards 02 Natives ſhall be governed there: foz their Country 
being poſſeſſed by Engliſhmen, the Laws of England muſt take 
place till the 118 f ſhall think convenient to make any Alteration. 
In this Cale the Pꝛopertp of the Soll is gained by the Pollel⸗ 
ſo} ; but the Dominton and Government thereof belongs to 
the Crown, and to pꝛove that the Engliſh Laws are in fozce 
there, this (ſingle inſtance was offered, vim. 
 ATUrit of Erro? did lye upon a Judgment given in Ireland be- 
foe that Kingdom was governed by our Laws, which ſeems to 
be a parallel Caſe. 5 2 
As to the Objection, That they have no Repzelentatives in our 
Parliaments, it will ſingnify very little in this Caſe, becauſe the 
Stntute of Ed. 6. was made long befoze the Conqueſt of the 
Illand, and therefoze the want of Rep2eſentatives can be no rea- 
ſon why Statutes which were made befoze that Conqueſt ſhould = 
not bind there. | 


An Engliſhman accuſed there of Theft is to be tried by a Jury, 5 


. ſoare all Contracts to be tried by the ſame Method, and not by 
the Laws of that peathen Country: Now this is part of the 
Common Law of England, and if ſuch Laws are uſed there, 
what reaſon can be given why Statutes made here, ſhould not 
| likewiſe be of fozce there: | | | | 


But 


1 


——_— —K 
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But its plain that luch Statutes do bind there, koz the Dtatute 


of Limitations extends to all Contracts made in that place, 
The Heptarchy was lubdued by the King of the Weſt Saxons, 
who impoſed Laws upon the conquered Nation, (ome whereof 
have obtained ever ſince, as likewiſe do thoſe Laws which were 
made by William called the Conqueroz, and it was a long time 
befoze the People had any other Eſtabliſhment. 1 5 
In 2 R. 3. all the Judges of England met in the Exchequer- 


Chamber to conſider whether the People in Ireland were bound 


by an Act of Parliament made in England, and they held they 
were not as to ſuch things which were done there, but that they 
were Subjeas of England, anb what they did out of Ireland muſt 
be confonmable to the Laws of England. : 


„ 


7 Rep. 23. 


And fo2 this reaſon tis not material whether Jamaica is part ob 


England oz not, ſo long as tis ſubjed to the dominton thereof, 


'Tis true there are many Statutes which are not uſed there, as 
the Statute of Uſury and Labourers, but theſe are Laws not ob- 


_ ferved here; and therekoze tis not to be objeced that they do not 
bind tn Jamaica. | 2 TT. 
(..) It hath been urged in the next place that tis not ſaid in 
what manner this Office did concern the adminiſtration of Ju- 
ſtice; tis averred in the Pleading, that it did concern Juſtice, but 
tis never ſhewed how oz in what manner. T 
It was alſo ſaid, That ex vi Termini, this cannot be called a 
Office, tis only a Goaler 3 but if that was admittted, 'tis ill 
within the Statute, fo2 no Goaler ts ercepted out of the Ag, but 
the Marſhal of the King's Bench and the Warden of the Fleer. 


Cur. The Laws by which the People were governed befoze 
the Conqueſt of the Jfland, do bind them till new Laws are gt⸗ 


ven, and Aces of Parliament made here ſince the Conqueſt do 


not bind them: unleſs thep are particularly named; the Reaſon 
is, becauſe tho a Tonquero2 may make new Laws, yet there is 
a neceſſity that the fozmer ſhould be in kozce till new are obtain? 


ed, and even then ſome of their old Cuſtoms may remain. 

By the Statute of 27 H. 8. Wales was united to England, pet 
ſome of their Cuſtoms till remained; tis ſo likwiſe in Ireland, 
which Natton, tho conquered, yet til retained their old Cu- 
ſtoms, as in the Caſe of Taniſtry: ſo that there may be a part 
of the Poſſeſſions of the Crown ok England (as the Ifle of Man 
is ) and yet not governed by our Laws, 


Cap. 27. 


Og x And 


U— ͥ 
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And therefoze it was held, that Jamaica was not governed by 


| the Laws of England after the Conqueſt thereof, till new Laws 


were made; fo2 they had neither Sheriffs oꝛ Counties, they were 
only an Aﬀembly of People which are not bound by our Laws, 
unleſs particularly mentioned. | 


Jn Barbadoes all Freeholds are ſubject to Debts, and are 


eſteemed as Chattels, till the Creditozs are ſatſsfied, and then 


the Lands deſcend to the Peir ; but the Law is otherwiſe here, 


which ſhews, that tho that Jfland is parcel of the Poſſeſſions of 


England, pet 'tis not governed by the Laws made here, but by 
their own particular Laws and Cuſtoms ; and fo2 theſe Reaſons 
Judgment was given foz the Plaintiff © | 


Matthew verſus Ollerton. 


Ebt upon an Award, and a Uerdic foz the Plaintiff; and 
it was now moved in Arreſt of Judgment, and the Excep⸗ 


- tion taken, was, That the matter in difference was referred to 
the Plaintiff himſelf, who made an Award, ſed non allocatur. 


And the Caſe of Serjeant Hards was remembyed by Juſtice Dolben, 
(viz. The Serjeant took a Þozſe from my Low of Canterbury's 
Balliff foʒ a Deodand, and the Archbiſhop bzought his Action, and 
it coming to a Trial at the Aſſizes in Kent, the Serjeant by 
Rule of Court, referred it to the Archbiſhop to ſet the Pꝛice of 
the HÞoxſe, which was done accozdingiy 3 and the Serjeant after- 


h wards moved the Court to ſet aſide the Award fo2 the Reaſon 


now offered, but it was dented by my Lo? Hales and per totam 


Curiam. 


| Robinſon verſus Watkyns. : 


4 DE return ok a Habeas Corpus was, viz. That London 
was an antient City, and that there was a Cuſtom in the 


ald City fo2 the Wayoz, Aldermen, &c. to make Aas of Com: 


mon Council fo2 the better Government of the City; that the 
Cuſtoms of London were confirmed by Act of Parliament; that 
the ſaid Mayo? and Aldermen, &c. being inkozmed that the num⸗ 
ber of Hackney Coaches fn London was greatly increaſed, and 


the Trade of the City thereby impaired, did ower, That the num- 


ber ok thoſe ſhould not exceed 400, and that none ſhould be ay | 
= 2 22 ed 
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ſed « afterwards, but Stage Coaches; that if if any Perſon not ll. 

cenſed ſtood to be Hired, &c. the Dffender ſhould tozfeit 40 8. fo2 

every ſuch Offence, to be recovered by Action of Debt to be bzought 

by the Chamberlain of the City; that befo2e the levying of the 

Plaint, whereupon the Dekendant was taken, he ſtood with an 

- unlicenſed Coach in Cornhil to be hired, per quod actio accrevit, 
&c. and that the Defendant was taken upon the laid Plaint, 

whlch is the cauſe of his impziſonment, = _ 

It was argued that this Ac of Common Council was illegal; 

- Firſt, By conſidering the nature and extent of the Cuſtom, and 

| what Operation is made upon it by the confirmation in ]arlia- 
ment: fo? that gave no new oz farther Power, oꝛ any thing moze 

than what they had befoze by the Cuſtom, which was confirmed, 

but not enlarged. 

Acts of Common Council in London are no moze than By-Laws, 
they are founded upon their Cuſtoms uſed in the City, now they 
have no Cuſtom to warrant this By-Law, and therefoze tis void ; 2” 

fo? it being made by a Cozpozation ko; a pꝛivate end, it muſt have 5 Rep. 63. 
à a Cuſtom to (uppozt it: But if it had been koz a publick Good, 8 Rep 125. 
as ko repairing of an High-wap, &c. then it might have been 
well without a Cuſtom. 

Then as to the reſlraining part of this Law tis void, becauce 
tis againſt the liberty of the Subject to be hindered in his lawkul, Rep. 
Occupation, and lo it was adjudged in the Tailoz of Ipſwich's Caſe. Pe 54. 

In the Caſe of Norris and Stupes, the Queſtion was, Ik a Hob. 211. 
Town Coppozate having no p!eſcriptton to exclude others could by Roll. Abr. 
any particular Puvilege make a Law to obſtrud all Perſons from tit. 

uling of a Trade there having not been Appzentices in the Town; #7 £25, 
this ſeemed to be againſt the general Liberties of the' People ; ; Placito 4, 
and therekoze of no kozce to bind Strangers acting within the 
Liberties of the place contrary to ſuch Law; but it did not receive 
any Determination. 

King Ed. 3. by Letters Patents confirmed in Parliament, 
gave Power to the Mapoꝛ and Commonalty of London ta make 
. By-Laws fo2 the better regulating of the City, and they made a Law, Roll. Abr. 
that no Carman ſhould go into the City without leave of the Mar- 364. 
dens of a particular Polpital under a certain Penaltp, aud this pa ato 5, 
was held void, becaule it reſtained Men from uſing ol their Trades, 
and was in the nature of a Monopoly. 

'Tis true fn 32 Eliz. an Aion of Debt was brought in Lon- 
don, grounded upon an At of Common Council, viz. That if 
any Citizen, Freeman, 92 Stranger, within 10 bald City ſhail 
EE _..offcr 
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offer Bzoad-cloath to ſale there before tis bzought to Blackwell- 


Hall to be viewed, That he ſhall foxfeft 6 s. 8 d. fo every Cloath, 


and this was held a good Law to bind Strangers; but the reaſon 


of that Judgment can have no influence upon this Caſe, becauſe 
that was a good Law made to pzevent frauds in ſelling of Cloath | 
not vendible: Beſides, it was held that they had a Power by 


their Cuſtom to make ſuch a Law, which is wanting here; and 
therekoze it was pꝛaped that no Procedendo might be awarded. 


E contra. The general Queſtion is, cahether tis lawful to re. 
ſtrain the number of Hackney Coaches in London bp an Ad of 


Common Council which was admitted to be not moze than a By- 
Law, and it was argued that this By-Law was lawful, 


- Firſt, Jt was inſiſted that a By-Law map be good in part, and 
void fo? the reſt, and that tho there was no particular Cuſtom ta 


- ſuppozt this Law, yet it was good as founded upon the general 


8 Rep. 126, 


* 1 Roll. 
Abr. 304, 


Sid. 294. 


Cuſtom ot London to ſupply all defects of good Oovernment 
within the City, 
The Cuſtoms of that City are very antient, and have been 
greatly regarded in the Courts of Juffice, they have been ſo far 
from being conſtrued to reſtrain Trade within their Liberties ; 
that they have been allowed even againſt Common Right, and 
againſt the Rules of Law: As, a Cuſtom to arreſt a Man ko: 
Debt befoze it becomes payable ; this hath been held good, fo: tis 


to make the Oefendant find better Sureties. 


All By-Laws made fo; a Publick Good, are juſtifiable, fo? as 


luch they can be no Burden to the People: 'Tis true, where 


they are made fo2 p2ivate ends, oz fo2 gain, tis otherwiſe ; but 
that is not this caſe, becauſe by this Law no p2ivate benefit can 
accrew to the City, tis a Law made to mevent a Publick Nu - 


lance, and this was the reaſon of the Judgment in Hayward 


and Pain's Caſe, which was a By-Law to reſtrain the Carmen 
from going into the City without a Licenſe from the Nlardens 
of a particular Hoſpital, becauſe it was a Law which had no re⸗ 
ſpect to a Publick Good, but to the pzofit of the Hoſpital, 
But fo2 an Authozity which comes near the Caſe in queſton ; this 
was cited, viz. a By-Law was made in London, That there ſhoutd 
be but 420 Carts let to hire under penalty of 40 8. fos2 every one 
above that number, to be paid by the OWNER : Mo this was a 
Law made ft reſtraint of a iawful Employment, pet it was held 
to . good: (02 if the _ ſhould not be reſtrained it might 


Free 
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probe a ' Nuſance by ſtopping up the Streets, and by hindering 
the Paſſages, 
It hath been objected, That theſe are different Caſes, becauſe 
ſuch By-Laws which have been held good have been founded upon 
Cuſtom ; but no Cuſtom can extend to Coaches Which have been 
newly ſet 
But what reaſon can be given why a By-Law ould not be, R oll. Abe. 
good, which ts founded upon a general Cuſtom to ſupply all de- 36 
feats of fozmer Laws. 53 placit. 

Many inſtances may be given where cuch By-Laws have been 106. 126. 

held good, viz. A By-Law made fn London, That none ſhall make 1 Bull. 1, 

0 uſe a Hot-preſs there was held good, as founded upon the 22: 
general Cuſtom, fo are all the By-Laws made againſt Butchers, 2 _ 
 Nohibiting them from ſtanding in certain Streets under a Pe. 

nalty. 
It cannot be objected, That this is a Law to licence a Nuſance, g , 
becauſe the City hath adjudged 400 Coaches to be a conventent 125 x 
number; neither can it be ſafd to be a Monopoly, becaule tis Cro. Eliz. 

only a reſtraint of Perſons bepond ſuch a number to exerciſe an 203. 

8 in a particular place, which was always allowed to 

e good. 

Meither can it with any reaſon be objected againſt the Authozity * 14 Capa. 2. 
ok the Mayo? and Aldermen to make this By-Law, viz. That ws as 
Hackney-· Coaches have been regulated by a * Statute-Law, 
which had been needleſs ik it could be done by a By-Law, be. 

cauſe Acts of Parliament hade been made in confirmation of 
the Common Law, ſo that things tho good in themſeves may have 
occaſion to be (uppozted by the Legiſlative Power. 


And laſtly, fo2 a late Authoaity the Caſe of Gavel and Tasker 
was cited, which was a By-Law to reftrain Carts to ſuch a num- 
ber as.ſhould be licenſed by the Company of Woodmongers, and 
this was adjudged in the Common Pleas, Anno 2 Jac. 2. to be a 


good Law, which Judgment was affirmed in the Exchequer— 
Chamber. Agyjoruater. 


Pitman 
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Pitman verſus Bidlecombe. 


Ebt upon Bond, the Condition whereof was, That if the 
Defendant ſhall pay all ſuch Charges as ſhall appear to be 
due to John Willis (who was Attoznep fo2 the Plaintiff) in pꝛa- 
ſecuting the Defendant at his Suit, That then, cc. 
The Defendant pleaded, That it did not appear what was due 
to the Attomep, &c. 

The Plaintiff replyed, That 9 1. was due to the aſd Attozney, 

of which the Oefendant had notice, but had not paid it. 
The Defendant rejoined, That it did not appear what was 
due, &c. and traverſed that he had notice thereof. Upon Oemur- 
rer Judgment was given fo2 the Plaintiff, becauſe the Attoznep 


March 108. Was a Stranger to the Action, and the Defendant ought to tale 


156, 


notice at his peril what was due to the Attoznep, and (o it was 


1 Roll. Abr. adjudged in the Caſe of Dewel and Wilmor. 


pony 
Hob. 51. 


'Tis true where the matter falls under the Cognizance of the 
Plaintiff himſelf, there he ought to give the Defendant notice, as 
an Aſſumpſit to pap fo2 part of the Goods after the rate the 
Plaintiff ſhould ſell the reſf, there notice muſt be given both of 
the Sale and the Price; but that is not like this Caſe. 


Brunſdalc 


Was due. 


Mic 


-» 
* 
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Salter verſus Brunſden. 


Icholaus Salter queritur 
de Johanne Brunſden & 
Johanne Kite in Cuſtod' Mar 


Wile 1. 
An Acti- 


on upon 


the Ste- &c. de co quod ipſi decimo 


tute of 


5, , , ſexto die Septembris Anno 
2 2 Domini 1691. apud &c. in 
for di- Com. 
ſtraining bona & catalla videlicet qua- 


præd. vi & armis &c. 


where no draginta quarteria hordei ipſius 
Rent Nicholai ad valentiam quadra- 
ginta librarum adtunc & ibi- 
dem invent nomine diſtrictio- 
nis pro redditu per ipſum Ni- 
cholaum præfat. Johanni Brunſ- 
den ſuper dimiſſionem Meſſu- 
agii & quarundem terrarum ei- 
dem Nicholao per ipſum Johan- 
nem Brunſden antetunc fact. 
debir' & in aretro fore ſuppo 


fir & prætenſ. colore cujuſdam 


Actus parliamenti in hujuſmo- 
di caſu nuper edit' & proviſ. 
ceper. & diſtrixer. & bona & 
catalla illa fic diſtrict adtunc 
& ibidem detinuer quouſq; 
poſtea ſcilicet viceſimo tertio 
die Septembris Anno Domini 
1691. ſupradicto præd' bona 
& catalla colore actus ill. ven- 
dider & diſpoſuer ubi revera 
& in facto tempore captionis 
bonorum & catallorum præd 
aut tempore venditionis eorun- 
dem nullus redditus per ipſum 
Nicholaum eidem Johan. Brunſ- 
den debit' aut in aretro fuit & 
alia enormia eidem Nicholao 
adtunc & ibidem intuler. 


contra pacem dict. Domini Re. 
gis & Dominæ Reginæ nunc 


& contra formam ſtatuti in hu- 


juſmodi caſu edit. & proviſ. un- 
de dicit quod deteriorat' eſt 
& dampnum habet ad valen- 
tiam Centum librar' Et inde 
produc' ſectam &c. 


Et modo ad hunc diem ſcil. Dye De- 
diem Veneris prox. poſt Craſt. fendant 
ſanct. Trinitatis to eodem Pleads . 
Termino uſq; quem diem!“ N 
een Johannes Brunſden & Jo * 5 
1annes Kite habuer' licenc' ad Judg- 
billam pred interloquend' & nent 
tunc ad reſpondend. &c. co- by defalt 
ram Domino Rege & Domina ag? 
Regina apud Weſtm. ven tam be other. 
præd. Nicholaus Salter per At- | 
torn. ſuum præd. quam præd. 
Johannes Kite per Antoninum 
Ertrick Attorn ſuum Et idem 


Johannes Kite defend' vim & 


injuriam quando &c. Et dicit 
quod ipſe non eſt inde culpabi- 
lis Et de hoc ponit ſe ſuper 
patriam Et præd. Nicholaus ſi- 
militer &c. Et præd. Johannes 
Brunſden ad eundem diem licet 
ſolempniter exact' non ven nec 


aliquid dicit in barram five 


præcluſion action” prædict. 
ipſius Nicholai per quod idem 
Nicholaus reman. inde verſus 
eundem Johannem Brunſden 
indefenſ. &c. ob quod conſi- 
rar eſt præd. Nicholaus dam- 

na 


" 843 


— ein ren nn net een 
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na ſua verſus præfat Johan. 
Brunſden occaſione tranſgr. 


præd. recuperare debeat ſed 


quia Cur. dict. Dni' Regis & 
Dnz' Reginæ nunc hic incog- 
nit exiſt quæ damna idem Ni- 


cholaus occaſione tranſgr. præd. 


per york Johan. Brunſden ut 
præfertur fact ſuſtinuit Ideo 
tam ad triand' exit præd' inter 
rxzd' Nicholaum & præfat 
1 Kite ſuperius junct 
quam ad inquirend' quæ dam- 


naprzd.Nich.occaſione tranſgr. 
præd' per præfat Johannem 
Brundſden ut præfertur fact. ſu- 
ſtinuit ven' inde Jur. coram 
Dno' Rege & Dna' Regina 
apud Weſtm' die Mercurii 


prox' poſt tres ſeptimanas 
ſanctæ Trinitatis Et qui nec 


&c. ad recogn & c. Quia tam, 
& c. Idem dies dar' eſt tam præ- 
fat Nicholao quam præfat Jo- 
hanni Kite ibidem &c. 


This was an Action bꝛought upon an Act of Parliament late- 
ly made empowering the Landlozd to make ſale of Goods di- 
ſtratned fo2 Rent after a certain time therein limited, in which 
Act there is a Pꝛoviſo (viz. That in caſe a Diſtreſs or Sale 
ſhall be made for Rent (by colour of that Act) pretended to 
be due where in truth no Rent is in arrear &c. to the perſon 
diſtraining, that the Owner of the Goods ſhall have an Acti- 
on of Treſpaſs to recover double the value. 


The Plaintiff had a Judgment by default, and it was now 
moved in arreft of that Judgment, and the reaſon offered was, 
That there muſt be a Lefſo2 and Leſſee to bꝛing this Cale to 
be within the Ag, and that if there is no demiſe, the Ac gives 
no remedy, becauſe tis exp2efly declared therein, viz. Thar 
where Goods ſhall be diſtrained for Rent reſerved, and due 


upon any Demiſe, Leaſe, or Contract, &c, the Perſon df- 
ſtraining may ſell the ſame, &c. + 
Now there is no Demile (ufficiently ſet kozth in this De: 
claration, neither is it ſaid, That the Goods were diſtrained 
ko Rent arrear ; but that they were taken nomine diſtrictio- 
nis, which is not a good averment that they were diſtrained. 


But the Court held the Declaration to be good, 


Rex 
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Rex & Regina verſus St. John's Colledge. 


P the Statute of 1 W. & M. made fo2 the abzogating of the 

Daths of Allegiance and Supꝛemacp, and appointing of other 

Daths, tis enaced, That if any Governour, Þead oz Fellow of anp 
College 02 Pall tn either of the Clniverſities ſhall negle 02 re- 
fuſe to take the Daths thereby appointed, fo2 ſix Months aftcr 
primo Auguſti, and befoze ſuch Perſon 02 Perſons as by anp 
Act or Acts are authorized and impowered to tender the abro- 

gated Oaths, &c. that then the Government oz Fellowſhip of 
every Perſon lo neglecting 02 refuſing, ſhall be void. 

The abzogated Daths were enjopned by the Statute of 25 
Car. 2. to be taken by all Perſons in Office, either in the Court Cap. 2. 
of Chaneery, or Kings Bench, or Quarter Seſſions for the Coun- 
ty where he or they ſhall inhabit. 

Several Fellows of St. John's Colledge in Cambridge had 
not taken the Daths purſuant to the Statute of anno 1 W. & M. 

and thereupon a Mandamus iſſued out of this Court, directed to 
Humfrey Gower, who was Þead of the laid College, and to the 
Fellows and Maſters there, ſetting fozth the (aid Ac, and that 
ſuch Fellows had not taken the Daths, and that ſicut informamur 
they ſtill continue in the quiet Enjoyment of their Feilowſhtps ; 
therefoze by this TUrit they were commanded to amove them; 
but tis not laid, vel cauſam nobis ſignificetis. 5 | 

The Return to which Mandamus was ( viz.) the Statute 

of 25 Ed. z. whereby tis enacted, that none ſhall be put out of Cap. 4. 
his Freehold, unleſs he be duly bzaught in to anſwer and be foe- 
judged by the Courſe of the Law; and likewiſe the Statute of 28 
Ed. 3. That no man ſhall be put out of his Lands oz Tenements, 
without being bzought to anlwer by due P2oceſs of Law, that the Cap. 3. 
twenty Perlons imentioned in the TUrit were, Anno primo W. 
& M. (wom Fellows of the ſaid College, and were ſeized of a 
Frechold in their Fellowſhips, and that ſince the making of that 
Statute they were not bzought to any Trial, &. 

Then it was returned, quod in nullo modo conſtat, that thep 
had not taken the ſaid Daths. T2 = 
It was further ſet fo2th, That the College was founded by 
Margaret Counteſs of Richmond, That the Biſhop of Ely fo; the 
time being, was by the Laws of the Foundzels appointed Viſitor : 
Chat by ſome particular uns FN the College (which were 

. | I 
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recited in the Return ) tis provided, that fo2 great Crimes the 
Maſter, by the Conſent of the Senioz Fellows, upon Examination 
and Enquiry, map pꝛoceed to an Expulſion, and that they cannot 
expel fo any other Cauſe, cc. 
This Return was not ſubſcribed by any perſon, neither was 
the Common Seal of the Colledge affixed to it, which ( as it 
was inſiſted on) ought to be done, becauſe without it non con- 
| ſtar de perſona againſt whom to bꝛing an Action if the return ſhould 
be falſe, but it was held that the Seal was not matertal, becauſe 
the CUrit wss directed to the Dead of the College by name, there- 
foe he is the perſon who is to make the return, and by Tac 
againſt whom rhe Action will lie, if it is falſe, 
Thoſe who argued againſt the TUrit held, 
(.) That it was illegal, and not warranted by any Law. 
(2.) Admitting the TUrit to be good, then the matter returned 
is a ſufficient Excule. | 
Aàs to the firſt Point; a Mandamus hath always been a Reme- 
dial and benefictal Writ to thoſe who have been oppreſſed, eſpe- 
7 Rep. 20. Clally where the Party grieved could not maintain an Aſſize, ſuch | 
Vaugh. Wi CUrits are called by Sir Edward Coke, in Calvin's Caſe, Brevia 
mandatoria remedialia z and they have often been allowed to re- 
Sid. 94, ſtoze Men to Places of which they have been diſpoſſeſt * rather 


- 152. than to turn them to Actions on the Caſe to be recompenced by 


' a Jurp in Damages. 


Therefoze the pꝛoper Office of this mandatozy TUrit is to re- 
ſfoze and keep Men in their (ſeveral Places and Emplopments, 
and not to diſplace them; but this now bzought, is ſo far from 
being a Remedial Writ, that 'tts very miſchievous to the Parties, 
koz tis to remove them, which is direaly contrary to the nature 

ok the CUrit, and to the Dpinion of the Court in Shuttle- 

2 Bald. 122. \yorth's Caſe, 11 Jac where it was held, That a Mandamus was 
only to be allowed in Caſes of Reſtitution, where there have 

been bad and undue Removals, | 

This Court hath been always very careful fn granting thele 
Ulrits, eſpecially where no Pyeſident (as in this Cale) 
can be pꝛodused to warrant it; and therefoze it was denied to be 

Sid. 107. granted to make a Man free of a Cozpozation, who had ſerved 

an Appꝛentiſhip there, tho the Court held it very reaſonable that 

| the perſon ſhould have his Freedom; and it was likewiſe denied 

Sd. 433; tothe Spiritual Court, who refuſed to deliver a Till to the 

N Peir after it was proved in common kom, without a definitive 
Sentence; and the Bom in both Caſes was, becauſe no Pꝛeſi. 


dent 
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dent could be ſhewed, that ever a Remedial Writ was granted in o . 6 
ſuch matters, and if no Pꝛelldent, then there can be no tuch Law. %. 262. 
'Tis admitted by this Writ it ſelf, as well as by the Return, 
that the Parties had a Freehold in their Fellowſhip, and if the 
Law is moze favourable in any one thing than in another tis in 
the Caſe of a Freehold; and therefoze was Magna Carta made to 
pꝛelerve the due Courſe of the Common Law to which every Eng- 
liſh Man hath a native Right; but this CUrit doth not only in- 
fringe that Right, but doth ſubvert the very Courſe of the Law 
which favours every Mans Poſſeſſion 3 tis to turn People out of 
their Freehold, who are no Parties to the Writ 3 tis to puniſh 
a Man without being heard, and tis to execute a Judgment 
when it doth not appear that any Judgment was given; but ſicur 
informamur, which is a Suggeſtion of Perſons unknown againſt 
the Pꝛoperties of Men, and was never yet allowed. 

The Law is ſo very careful that Perſons ſhall not be diſpoſſeſ- 
ſed befoze they are heard, that Parties, oz Pꝛivies to a Recozd 
Cas an Heir 02 Erecuto? ) ſhall not have an Acton of Debt upon 
a Judgment in a perſonal Acton, o2 a Scire Facias in a real Agion 
to have Execution till after the Pear and Day, that the Defen- 2 lad. 91. 
dants map be called in and have an oppoztunitp to be heard what 
they can ſay to defend their Poſſeſſions ; and this, pꝛobablp, was 
the Reaſon of making the Statute againſt fozceable Entries ; fo: 
tho a Ban ts in poſſeſſion by an illegal Title, yet he ſhall not be 
turned out befo2e he is heard. 

But here a Poſſeſſion is endeavoured to be removed by a Sug⸗ 
geſtion o2 Inkozmation without an Inquisition by a Jury, which 
is againſt the known Rules ok Law, and expꝛeſip againſt theſe 
Statutes let kozth in the Return, 

It had been much better if the TUrit had commanded them Nec 

| nerallyto put the Law of x W.& M. in execution; but as this Caſe 
is, tis like a Mandamus to an inferio2 Court, commanding them 
to give Judgment parte inaudita altera, which would be very un. 
juſt, tho' the Party {02 whom the Judgment was given, had a 
Right. 

But this method of pꝛoceeding was never intended by the Ac of 
I W. & M. ko; by that Law theſe Perſons are only diſabled to hold 
their Fellowſhips which are made void, but the Conſequences 
- thereof are left to the oꝛdinary methods of the Law. 
Thoſe who have any Eccleſiaſtical Benefice are likewiſe depzi⸗ 
ved by this Act, if they refuſe 02-negle to take the Daths beyond 
the tame therein limited, but it doth not direc the Patrons to 
I — 2 bielent 
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to "preſent after cuch Depyivation, and no Man will cap, that « a 
Mandamus doth lie to a Patron fo2 that purpoſe ; this would be 


feſtinum Remedium ; and pet if a perſon pꝛeſented to a Benefice, 


refuſeth to read the 39 Articles, oz cometh in by Symony, his 
Living is as abſolutely void as theſe Fellowſhips. 

Jt this ſhould be admitted to be Law, how eaſte would it be 

to diſplace the Officers of any Coꝛpoꝛation by ſuch TUrits ? fo? tis 
but ſuggeſting an Offence, and the Bulinels ts done, the Conſe- 
quencies whereof would be ſo fatal, that it would out-do the late 
Quo warranto's, fo? there the Parties had liberty to come in and 
plead, 
In this Caſe the Defendants cannot claim to be heard by the 
Dead of the Colledge and the other Fellows, becauſe no ſuch 
thing is commanded by the Crit, but abſolutely to turn them 
out; and if the Maſter had Power to examine this matter, it 
cannot be upon Dath ; fo2 he hath no Authozity to adminiſter it, 
neither doth the TUrit mention that he and the Fellows have power 
to remove theſe Perſons, which ought to have been alledged, 

Now if the Suggeſtion in the TUrit ſhould be falſe, and the 
Fellows thereupon turned out, they have no legal Remedy to be 
reſtozed again ; fo2 they cannot have a Mandamus ; and an Ap- 
peal will not lie, becauſe there is a local and pꝛoper Viſitor; nef- 
ther will an Afſize lie, becauſe tis not a ſole Cozpozation, neither 
can an Acton on the Caſe be bzought againſt Oz. Gower, becauſe 
what he hath done, is by the King's Command in the Crit, which 
is a (uffictent Authozity to juſtiſie him. 

The reaſon of granting theſe Remedial CUrits, is fo2 want of 


other means of doing Right to injured Perſons, but here can be 


no pꝛetence of a failure of Juſtice,becauſe the Colledge is ſubject to 


a Viſitor who hath power to execute the Laws of the Founder; 


and therefoze a Mandamus will not lie: It hath been denied to re- 


ſtoze a Fellow of a Colledge upon an undue Expulſion; and if ſo, 


no reaſon can be given why it ſhould be allowed to erpel one who 
is not well admitted to a Fellowſhip, 02 unduly continued alter a 
good Admiſſion. 

This is the pꝛoper Tok of the Viſitor, and not of this Court; 


a the Colledge is ſubject ad aliud Examen, therefoze the IIUrit 


ought to have-been directed to him who hath Power of eramin- 
ing and cozrecting the Fellows, and likewiſe of executing the 

Powers in this Ac. 
Ik therefore this is a Remcdial Writ, and no Pꝛeſident can be 
pꝛoduced where it hath been granted to enpel Pecſons, but al⸗ 
| ways 
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ways to reſtoze them; if it will not lie where there is a local 

and pꝛopet Viſitor; if the Law fo far favours a Freehold that no 
Man ſhall be diſpoſſefled thereof by a bare Suggeſtion without a 

Trial, then this {Tirit now bꝛought muſt be illegal. 

'Tis no Dbjecion to ſay, that this Court hath granted a Man- 
damus to abate a Nuſance without a Trial; 'tis true, it hath 
been done, but then the fac hath been made certain either by matter 

of Recozd, 02 by a Giew o; Pꝛeſentment of a Sꝛand Jury ; ſo it 
was in Jacob Hall's Caſe, who was pieſented by the Jury fo2 a 
Nuſance in the Þigh-wap, tho it was at Charing-Croſs in the view 
of the Juſtices coming to Weſtminſter-Hall. | 

*Tis true alſo, that this Court hath power to form Urits to 
compel the Execution of aas of Parliament, but ſo as always to 
take care to pzeſerve the Rules of the Common Law. 


i me 


(2. Point.) admitting this Nlrit to be good, then the matter 
returned is a lullicient Excuſe. : 


The Return begins with the Statute of 25 Ed. 3. That no 
Man ſhall be turned out of his Frechold, but per legem terre, viz. 
by due Pꝛoceſs of Law, which is the ſame thing; and this muſt 
be ( accozding to my Low Coke ) by Indictment oꝛ Preſentment 
of good and lawful Men, which was not done in this Caſe, and 
therefoze againſt Law; fo2 this Statute is declaratozy of the an- 
tient Common Law. 7 
Tis true, the Statute of x1 H 7. was made directly againſt Cap. 3. 
this antient Law, which gives power to Juſtices of Aſſiſe or of 
the Peace upon a bare Information to judge Offences without the 
Preſentment of a Jury; by which Law this Nation (ſuffered many 
Oppꝛeſſions fo? the ſpace of eight years, and therefoze Anno 1 H. 
8. that Statute was repealed. 

Next tis returned, That it doth not appear to them that the 

Fellows had not taken the Daths, and this map be very true; fo? 
by the da of x W. & M. they are enjoined to be taken befoze ſuch Cap. 6. 
Perſon o2 Perſons, who by any fozmer Law were impowered to 
tender the abzogated Daths; now the Fellows of Colledges were 
not obliged to take the Dath of Supzemacy in any place by any 

other Aa than that of 7 Jac. which appoints it to be taken in the 
Halls of their reſpective Colledges ; yet this Statute was made 
fo2 their Eale; there are no negative wo2ds in it to puniſh them 
if taken elſewhere; and being a penal Law, tis well fulfilled if 
they take the Daths in any other place befoze a pzoper Perſon who 
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hath Authozity to adminiſter the lame, and id therefore ſince they may 
be taken in many places it may not appear to thoſe who made this 
Return that they were not taken in ſome of theſe places; and if 
it doth not lie in their knowledg then ignozance will be a good 


: excuſe. 


There is no Act of Parliament which enfoins the Head of a 
College to tender, 02 the Fellows to take the Daths befoze him; 
fo? by the Statute of 5 Eliz. Graduates in the Univerſities are 
appointed to take the Daths in an open place, befoze a convenient 


Afſembly to witneſs it, oz befoze ſuch Perſons who have Authoꝛity 
by Common uſe to admit them to any degree: Mow tis not the 


Dead of a Houſe, but the Convocation which admits to degrees 
in the Univerſities, and there they ought to take the Dathes either 
in the King's Bench, o; at the Quarter Seſſions, &c. 

But admitting they are bound to take the Paths in the College 
Hall, yet the Maſter and Schollars are not bound by the Act to be 
preſent,” neither is the Maſter at his peril to make any Entry 92 
Memorandum of it. 

Then they return that they have a local Viſitor who hath Power 
to correc the Dffences of the College: Now all (ſuch Eleomoſp- 
nary Cozpozations are viſitable in their very nature and Creatf- 
on; and if the Founder doth not give the Uiſito2 an Authozity to 
determine ſuch Offences, yet tis incident to his Dffice, ſo that 
there can be no neceſſity of having any recourſe to an ertrao2dt- 
nary remedy, becauſe the Viſitor hath as much power to remove 
an Dffender by a puhlick Act of his own, as by the puvate 
Laws of the College 

Pe hath a peculiar and legal Power erclufive of all others to 
ſee that thoſe Perſons where he is Qiſito2 do confozm to the 
Laws of the Land, and that none be continued there but thoſe 


who ate truly Fellows of the College: ſo that if the fan ſuggeſted 


in this TUrit is true, then they are no Fellows; if ſo, the Ut- 


ſitoꝛ, and not this Tourt muſt remove them. 


But if a Mandamus will lie, By. Attorney is too early fn bing: 


ing this, becauſe it doth not appear that the Viſitor was obſtrug- 


ed to make his Uiſitation, oz that Application had been made to 


him koz that purpoſe,and that he refuſed to come; 02 that his power 


was too weak; and this makes the Caſe moze extraozdinary, be- 
cauſe the Law requires a Method in all its pꝛoceedings, and de⸗ 
pꝛives no Man of that Authozity which he lawfully hath ; and there: 
foe where it gives an Appeal ta the Seſſions, the matter ts ne- 


ver rbegan ouginauy there, foz that would be to depyive the Juſtices 
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ok the Peace of their legal Jurisdidion; ſo likewiſe a Writ of 

Erro2 out of Ireland to the Parliament here, is never allowed till 

the matter hath firſt received the Judgment of B. R. in Ireland. 
And laſtly they return thep have not power to erpel but fo? 


great Crimes mentioned in the Statutes of the College; fo that 


if they have any power it muſt be either by pꝛelcription oz Chat- 


ter; they cannot have it by preſcriprion, becauſe the College was 


founded within time ok memozy, and they have it not by Charter, 


becauſe not warranted by their Statutes. 


So that if theſe Perſons are erpelled from their Freeholds it 


muſt be done by thoſe who have no power, and bekoze they are 


called to enter the fac of which they are accuſed, and likewiſe 
befoze they are tried per judicium parium vel per legem terræ, &c. 


fo2 which reaſons it was pꝛaped, 8805 no ee Mandamus 


might go. 
E contra. The (Urit is good, and the dans thereon are 


legal koꝛ theſe Realons. 
0 1 From the Law it ſelf and the Subje: matter upon which 


it was made. 
The Act of 1 W. & M. is a Law made fo2 acknowledging the 


Ll 


— Right and Sovereignty of their Majeſties; tis thereby enacked, 
That all Perſons ſhall be obliged to take the Daths, &c. 'Tis 
a Law made fo? the ſecurity of the Government, and koz ſuſpend- 

ing of thePerſons and making of their places void, who refuſe ta 


give obedience to it. 

The open Hall of the College is the place appointed by the Sta: 
tute of 1 Jacobi, therekoze they who made the return, cannot be 
fgnozant of the neglen ; tis an offence in thoſe who have the Go- 


vernment of the Colledge to ſuffer Ven to enjoy their Fellowſhips | 


who have not taken the Daths, and tis a weak ercuſe to ſay, 
That they had no notice of this matter, fo2 the Ac doth not put it 


under any fozmal Examinatton, neither are thoſe Perſons to have 
any notice given of their Dutp; rhe Statute is (ſufficient notice, 


and the nenled of that Duty incurs a Fozfe!ture. 
*Tis a bteach of the Law, and of the Peace of the Oovernment, 
tis an Encouragement to ill Men to contemn Authozity ; and'tis 


_ fozthece reaſons that a Mandamus is good,fo2 the Dffenders do as 
much as in them is to undermine the Government, and do deſpiſe 


the dultsdom and Authozity of a nen 


(2) 
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A Inſt. 71. (2.) The Court of King's Bench hath a ſufficient Authozity 

1 H. 4. 19. to (ee this Law put in execution, fo2 the Ring having an executive 

8 H. 6. 20. Power in him fo2 that purpoſe hath tranſmitted the ſame in a 

| | more ſpecial manner to B. R. fo2 the pꝛeſervation of Right and 

Juſtice ; and therefoze this Court hath a Sovereign Jurtsdiat- 

= on to cozred all matters tending to the Breach ok the peace, 

= | which is applicable to this Dffence, and the Remedy now deſired 
= e ts pꝛoper. 

It was never yet doubted but that this Court might remove all 
Common Nuſances,02 any thing done to the pꝛejudice of the Pub- 
lick, and certainly a greater Nuſance to the Government cannot 
be than fo2 theſe perſons to continue in the enjoyment ok their 
Fellowſhips in oppoſition to the Laws, and contrary toa poſitive 

Statute which hath made their place void. 

be. gay Anno 19 R. 2. a (Urit was direced to the Chancello? of Oxon 

pariam-®01-to expel Lollards, and particularly a Man mentioned in that 
LUrtt ; ſo that it was then allowed to remove an ill Ban, and it 
was obeyed by the Univerſities, and this may be an Anſwer to 
that Dbjection made by the Council on the other ſide, that a Man⸗ 
Dato2p 7Urit hath been often granted to reſtore, but never to turn 
a Man out of his Freehold. 

As to that part of the Return which ſets forth the Statutes of 
Ed. 3. tis in the nature ok a Demurrer, by which they would 

- diſpute the Jurisdiqion of this Court to grant the TUrit, tis to 
deny the Statute of x W. & M. to be an Aa of Parliament, oz that 
tis Lex terrz ; but tis by this Law that the avoidance is made, 
and if a Mandamus will lie to reſtoze a Man to a place of which 
he is diſpoſſeſſed, it will lie as well to turn out ſuch who are acu- 
Ally depzived by the Law of the Land, and in ſuch caſe it would be 
to no purpoſe to call them iu to anſwer, oꝛ to have a trial per judi- 
cium parium; fo; the Ac it (elf is a ſufficent Conviction, of 
which they are bound to take notice. | 

Then as to the return of the viſitatozial Power, viz. that koꝛ 
that reaſon a Mandamus would not lie, it was Lald, That it hath 
been often ſettled to the contrary. 

'Tis true where local Statutes are made to puniſh Offences, 

uch are properly cognizable by the Uiſitoz, and this Court doth 

not uſually interpoſe ; but this is an Dffence made by A of Par- 
liament, which neither the Uiſitoz, oz Maſter, 02 Fellows of 
this College are proper Judges to determine. 
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'Tis objected, That this is a peremptoꝛyv CUrit, commanding the 
thing to be done without ſaying, vel cauſam nobis ſignificetis &c. 
but tis ſald that theſe Perſons had not taken the Daths, ſicut in- 
formamur, and there are ſeveral Pꝛeſidents to warrant * foꝛm, 
but none were menttoned. 


Ouria. This Statute of 1 W. & M. hath a reference to that 
ok 7 Jacobi, the one appoints the Daths to be taken befoze ſuch 
Perſons who by any dd were authoztzed to tender the Daths of 


Allegiance now abzogated, and by the other the Fellows of Col- 
leges quatenus Fellows are obliged to take them in the open 
Pall, befoze the Pꝛeſident; and therefoze the Members muſt and 
ought to take notice of ſuch Publick Aa done in their College. 


This cannot be taken to be a peremptozw CUrit, becauſe it 


ſets foꝛth the fact ſicut informamur, whtch wozwds muſt go to the 


whole, and ſuch a Conſtruction muſt be made when the (Urit is 


grounded upon a Suggeſtton as this ts, but when upon a Judg⸗ 
ment, then *tis otherwilſe. | 
The Viſitor is made by the Founder,and is the pꝛoper Judg of the 


private Laws of the College; he is to determine Dffences againſt 


thoſe Laws. But where the Law of the Land is diſoveyed this 


Court will take notice thereof notwithſtanding the Uiſitoz, and in 


this caſe the pꝛoper way to put it in execution is by ah CUrtt of 
Mandamus. Sed rue 


Waples verſus Baſſer. 


Special Action upon the Caſe was brought 3 the Deken 


dant fo2 not keeping of a Bull and Boar, and upon a Oe- 


murrer to the Declaration theſe Exception were taken to it, viz. 
he did not ſet fo2th that the Defendant was obliged to keep them 


either by Cuſtom, Preſcription, o2 otherwiſe; neither hath he alledg- 


ed any particular loſs o2 damage by his Cattle not encreaſing, , Roll. Abi. 
92 that the Defendant being Recoz of a Church ought to find a 109, 559. 
Boar in conſideration of paying of him Tythes; fo2 which Reaſons Cro. Eliz. 
the Declaration was held ill. 


Moor 355. 


| oi 3 Pearſon 
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Pearſon verſus Garrett. 


Trin. 5 Willielmi & Marie, Rot. 177. 


| I Ohannes Pearſon queritur 
"—_— de Johanne Garrett in Cu- 


2 od. Marr. &c. pro eo videli- 


of 60 cet quod cum Civitas Lon- 
Guineas don eſt antiqua Civit. cumq; 


wben the etiam in eadem Civitate videli- 
Defen- 


ian cet apud Paroch. beatæ Mariæ 


de Arcubus in warda de 
ſhould | 
marry Cheape habetur necnon a toto 


| ſuch a tempore cujus contrar.memoria 


Perſon, hominum non exiſtit habe- 
upon batur quædam antiqua & lau- 
which qabilis conſuetudo approbat. 
Plaintiff & uſitat. in eadem inter merca- 
Jeclared tores Et alias perſonas tn ea- 


4 p03 Dem Civitate reſiden' videli- 


a Bill cet quod ſi aliqua perſona in ea- 


, Ex- dem Civitate refiden' fecerit 


change, aliquam Billam five notam in 
The Cu. ſeriptis ſub manu ſua ſubſcript. 


om ſe: & per eandem billam ſive no- 


ſortb. tam promitteret ſolvere alicui 
perſonæ aliquam denariorum 
ſummam ad aliquod tempus 
vel aliqua tempora in hujuſmodi 


billa ſive nota mentionat. talis 


perſona quæ hujuſmodi Billam 
ſive notam fecerit perhujuſmodi 
promiſſionem & conſideration. 
pred inter mercatores & alias 
perionas præd fic ut præfertur 
uſitar. & approbat. onerabilis 
elle conſuevit ad ſolvend' hu- 
juimodi denariorum ſummam 
in hujuſmodi billa five nota 


* 


mentionat. hujuſmodi perſonæ 


cui promiſſio ſolutionis inde 
per hujuſmodi billam ſive no- 


tam facta fuit fore ſolvend ad 
tempus ſive tempora in & per 
hujulmodi billam ſive notam 
pro ſolutione inde denotat. ſe- 
cundum promiſſionem ſuam 
przd' cumq; viceſimo primo 
die Octobris Anno Regni Do- 
mini Willielmi & Dominz Ma- 
riæ nunc Regis & Reginæ Ang- 
liæ &c. quarto apud London 
præd. videlicet in parochia be. 
atæ Mariæ de Arcubus in war- 
da de Cheap præd' idem Jo- 
hannes Gartet fuit perſona re- 
ſiden' in Civitate London præd. 
& ſic ibidem reſiden eodem vi- 


ceſimo primo die Octobris An- Tze note 
no quarto ſupradicto apud made. 


London præd. in parochia & 


warda præd. per quandam no- 
tam in ſcriptis ſub manu ſua 


ſubſcript. promiſit ſolvere eidem 
Johanni Pearſon vel aſſign ſuis 
ſexaginta pecias auri cuneti An- 
glice Chꝛeeſcoze pieces of Gui. 
nea twenty Shiliings pieces of 
Sold, infra duos menſes prox. 


poſt ipſe præd. Johan. Garret 
cuidam Eltzabethe Pꝛetty le. To 1e 
gitime maritat. koꝛet, videlicer paid u- 
quinquaginta pecias inde pro & Ae. 
ſeipſo prædicto Johanne Pear- “se 


{on 


1 


+ 
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* 
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The De- 
fendant 


named. 


ſon & decem pecias inde pio 
uxore ſua & idem Johannes 
Pearſon in facto dicit quod 
præd. Johannes Garret poſtea 
{cilicer viceſimo octavo dic Fe- 
bruarii Anno Regni dicti Do- 
mini Regis & Dominæ Regi- 
næ nunc quinto apud London 
præd. in parochia & warda 
prædictis præfat. Elizabethæ 
Prety legittime maritat. fuit per 
quod & vigore conſuetud. 
ptæd. prædictus Johannes Gar- 
ret devenit onerabilis ad ſol- 


vend' eidem Johanni Pearſon 


pred. ſexaginta pecias auri ſe- 
cundum promiſſionem ſuam 
præd. ac ſuperinde in conſide- 
ratione præmiſſ. præd. Johann 


Garret adtunc & ibidem ſcilicet 


præd. viceſimo octavo die Fe- 


bruarii Anno quinto ſupradicto 


apud London præd. in paro- 
chia & warda prædictis ſuper 
ſe aſſumpſit prxfaroq; Johanni 


Pearſon adtunc & ibidem fide- 


_ Plaintiff joined in Oemurrer, 


liter promiſit quod ipſe idem 


Johannes Garret pred. ſexaginta 
pecias auri eidem Johanni 
Pearſon infra duos menſesprox. 


poſt maritagium pred. habit. 


243 


bene & fideliter ſolvere & con- 


tentare vellet przd. tamen Jo- 
hannes Garret promiſſion & aſ- 
ſumption' ſuas prædictas mi- 
nime curans ſed machinans & 
fraudulenter intendens eundem 
Johannem Pearſon in hac parte 
callide & ſubdole decipere & 
defraudare præd. ſexaginta pe- 
cias Auri ſeu aliquam inde de- 
narium præfat. Johanni Pearſon 


nondum ſolvit nec ei pro eiſ- 


dem hucuſq; aliqualiter con- 
tentavit licet ad hoc faciend. 
præd. Johannes Garret poſtea 
ſcilicet ſecundo die Mau Anno 
quinto ſupradicto apud Lon- 


don præd. in parochia & war- 
da prædictis per eundem Jo- 


hannem Pearſon requiſit. fuit 
ſed ill. ei hucuſq; ſolvere ſeu 
proinde aliqualiter contentare 


omnino recuſavit & adhuc 


recuſat unde idem Johannes 
Pearſon dicit quod deteriorat. 


eſt & dampnum habet ad va- 


lentiam Centum librarum & in- 
de producit ſectam &c. 


To this Declaration the Dekendant demurred, and the 


The Action was bzought upon a Note fo2 the payment of 
60 Guineas when the Oefenvant ſhould marry ſuch Perſon, 
&c. in which the Plaintiff declared as upon a Bill of Er- 
change ſetting foꝛth the Cuſtom ok Merchants, &c. 

The Exceptions taken were, viz. That the Plaintiff doth not 
aver that he was a Merchant, oz that the Note was made 


Ji 2 


This 


ſecundum conſuetudinem Mercatorum ; neither hath he laid 
- any conlideration, a 
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3 Levinz. 
375.1 


This is not ſuch a Cuſtom amongſt Merchants of which this | 
Court is obliged to take notice as part of the Law of the Land; 
ko in truth there is no (uch Cuſtom, tis only an Agreement 


founded upon a Bokage, and therefoze cannot be within the 


Cuſtom of Merchants neither was there ever yet any Pyeſi- 


_ dents to pay Monep upon ſuch a collateral Contingency. 


Cis no moe than a voluntary Note given with a pzeſent Con- 


ſideration, and if ſuch ſhould be allowed to be within the Cuſtom 


of Merchants, then every thing which is given without a Conſt: 
deration may be as well within the Cuſtom, which would quite 


| change the Law. 


E contra. The Queſtion is, ahether this Cuſtom is good 
02 not? 'Tis ſufficiently alledged in the Declaration, tis not laid 
to be inter Mercatores only, but inter alias perſonas reſidentes, 


X. and ik ſuch a Cuſtom can be good, then 'tis admitted to be 


fo by the Demurrer. 
Dy. Witherly's Son bought the like Acton upon a Note, and 


he was a Gentleman, and no trading Merchant, but travelling 


into France, and had Judgment, which was affirmed in the Ex- 
chequer-Chamber. 


No Realon can be offered why ſuch a Note ſhould not bind 
as well as a Bond, ſince the Conſideration foz which it was gf- 
ven, was very juſt 3 fo2 tis lawful fo2 one man to help another 


to a (ite. 


It the Note had been given by way of Commerce; it had been 


good, but to pay Monep upon ſuch a Contingency, cannot be 


called Trading, and therefo2e not within the Cuſtom of MINE. 
Indgment was given (02 the Defendant. 


Gale verſus Till. 


N Adminiſtrator 1 a Writ of Error to reverſe a Judg: 

ment againſt himſelf, but the Judgment was affirmed ; 
and now a motion was made that he map pay Colts; becauſe it 
was his own fault to bzing a Crit of Ecroz to delay the Plaintiff, 
and to put him to charge; and where an Adminiſtrato? is guilty 
of any TUrong oz Injury done, which lies within his own Know- 
ledge, and which he might pzevent ; there if Judgment be agatuſt 
him, Coſts. muſt be paid, 


* 
* 
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2s ik an Adminiſtratoz ſhould bzing Trover and Converſion fo: Cro. Car. 
the Hoods of the Inteſtate, and the Converſion happens to be ak. 219. 
ter the Adminiſtration granted, and Judgment againſt him, in Latch. 220; 
ſuch Caſe he ſhall pay Colts. - | Nine 

'Tts true, there is a Caſe repozted by Juſtice Croke, wherein 
the Law was held to be otherwiſe the Caſe was thus: viz. An Oro. Car. 
Executrix bzought a TUrit of Raviſhment of Card, and Tſſue 29. 


belng joined upon the Tenure, it was found againſt her; thee 


Judges held that ſhe ſhould not pap Coſts ; of whom the Repozter 

ſaith that Juſtite Hutton was one; but that Judge in his own 
Repotts declares htmſelf to be of another Opinton in the lame Hatt. 78. 
Cale, with whom Juſtice Velverton agreed, that Coſts ſhould be 

pald; and their Reaſon was, becauſe the Action was bzought by 

the Executrix upon her own poſſeſſton, and fo; an Jnjury done 

to her ſelf by taking away the Tlard, whole Marriage did belong 

to her; ſo that this can be no authozity againſt rhe Payment of 

Colts in this Cale. EO = 
All the Caſes which mention Coſts not to be paid by an Exe- 2 Cro. 229, 
cutoz 02 Adminiſtratoz are where the Anton is brought in the 3. 
Right of another (viz.) upon Contracts, Obligations, oz other Co. Elz. 
Specialties o; Things made to the Teſtato? himſelf, and fo2 which 3 

the Executo! brings the Acton ; but where the Sutt is founded 

upon their own Contracts, and a Qerdic againſt them, oz they 

ſuffer a Nonſuit, they muſt pay Coſts. 5 | 


E contra. The Judgment againſt this Executoz is in auter 
droit, and therekoze as it hath been laid no Coſts ſhall be paty, 
tis à Recovery de bonis Teſtatoris, and the Writ of Etroꝛ now 
bought, cannot be called an Action in his own Right ; fo? tis to 
reverſe that Judgment, and to have a reſtitution to the Teſtato!'s 
8 fo2 his own uſe, but foz the perkozmance of the 
lil. = 1 

The Authozities cited on the other ſide, are not applicable to 
this matter; they only pꝛove that Coſts ſhall be paid by an Ere- 
cuto2 where he declares upon an immediate tort done to Himſelf, 
and found againſt him; but this 7Urit of Erroz is bought to have 
Relief in the Teſtatoz's own Cauſe. 47 


Curia. By the Statute of 3 Jacobi tis enacted, that no Exe. Cap. 8. 
cution Hall be ſtatd by a TArit of Ecroz, unleſs the Plaintiff in 3 Jac 
the ſaid Writ give Bail to the Plaintiff in the Action in double the _ 
Sum recoycred, to pay the Debt, and Damages and Coſts, if the 


Judg- 


3 
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Sid. 183. | Judgment ſhould be affirmed; tis always held, that an Admin 


ſtratoꝛ who bzings a CUrtt of Erroz, (hall not give Bail, tho he 


is . nn the Statute, neither ſhall be pay Colts in this 
ale, | 


Ellery verſus Hicks Kal 


Sſault and Battery was bꝛougbt by Original againſt Husband 
and Wife; in the TUrtt there was but one Battery men⸗ 
tioned, and the Plaintiff declared upon two (viz.) one made on 
the firſt, and the other on the ſecond of January, and that the 
Defendant ſet on his Dog to bite the Plaintiff, 
The Pusband pleaded, as to the ſetting on of the Dog, Not 
guilty; and as to the Batteries, ſon Aſſault demeſne; and the 
Mike pleaded, that the Plaintiff and her Pusband were quarrel- 


ling, and that in ozder to part them, ſhe manus impoſuit, & c. ut 


bene licuit. 


The Plaintiff replied præcludi non, &c. quia die & anno, &c. 


in narratione mentionat', &c. de muri ſua propria inſultum fece- 
runt, &c. 


There was a Uerdict fo? the Plaintiff at the Allizes in Cornwal, 


and now it was moved in Arreſt of Judgment, and the Exceprions 
taken were, 


(.) The Agion is bzoughtby Original, in which there is but 


one Battery laid, and two in the Declaration, and ſo there is a 


plain variance, but this Exception was diſallowed becauſe the 
Defendant ſhall not take Advantage of an ill Original without de⸗ 
manding Oyer of it, which he had not done; beſives, tis only 
by way ok recital in the Declaration, tis like attachiatus fuit, which 
is naught in an Action ok Debt, but being only a recital, it has 


been held good, 


(2.) There are two Batteries lald in the Declaration on ſeve- 
ral days, to which the Defendant pleaded ſon Aſſault, &c. and 
the Plaintiff hath replied but to one (viz.) die & anno, &c. de 
injuria ſua propria. This Exception was alſo diſallowed, becauſe 
tis only a Diſcontinuance, and helped by the Uerdia.- Jt had been 


— 2 upon a demurrer ; ſo the Plaintift had bis Judg- 


Dighton 


Dighton verſes Granvil 
| SLBA Pens BOD, 

Judgment was obtained in the Reign of King James in an 
Adlon commenced inthe Reign of Ring Charles the Se⸗ 
cond, and Debt was bꝛought upon the Judgment in B. R. after 

à CUrit of Erro allowed, which Writ was (viz.) quia in Recor- 

do & Proceſſu ac etiam in redditione Judicii loquelz quæ fuit, in 
Curia noſtra, &c. Now the Judgment and Continuances being 

in King James's Reign, and the CArit of Erro2 ſuppoſing all ta 
be done in tempore Regis nunc, an Objedion was made, that 
the Recoꝛd was not well removed, fo? it ought to be in reddicione 
Judicii loquelz quz fuit in Curia nuper Domini Regis, becauſe 
the loquela was begun in his Reign, 

But Serjeant Pemberton inſiſted, that this was amendable 8 H. 6. 
by the Statute of 8 H. 6. eſpecially ſince the wow loquela might Cap. 12. 
extend to the whole, and it was amended accazdingly. 

Then the Defendant pleaded a CUrit of Erro2 depending, and 
the Recozd certified into the Exchequer-Chamber : z to which lea 
the Plaintiff demurred. 

It was now argued fo? him, that this was no Plea, becauſe 
Debt will lie in B. R. after a TUcit of Erro2 bꝛought, and ſo it 

hath been adjudged ; the realon is, becaule by the CUrit of Erro? 
the Tranſcript only, and not the Reco2d it (elf is removed; fo? 
ik the Judgment ſhould be afficmed in the Exchequer, the Ere- 
cutton muſt be awarded in B. R where the Keco2d of the D!tginal 
Judgment remains. | 

It has been an Opinion, that if Erro2 is bzought in B. R. up⸗ 
on a Judgment obtained in the Common Pleas, that pending the 
rit Debt will not lie upon that Judgment in that Court, becaule 
the Recoꝛd it ſelf is removed, and lo there can be no foundation 
koꝛ an Action of Debt there, but the reaſon is not the ſame in B. 

R. where the Reco is not removed, but the Tranſcript only, | 

But even this Opinion is againſt the old Books (viz.) in 4 H. 8 H.6. 31. 4. 
6. a CUrit of Annuity was bzought, and the Plaintiff obtained a 
Judgment. The Defendant bzought a Writ of Erroz in B. R. 
and pending that TUrit the Plaintiff bzought an Action of Debt 
upon the zudgment in the Common Pleas fo2 a nomine pœnæ in 
not paying the Annuity upon a day certain. The Defendant. 

- pleaded the Writ of Erro; depending, but a Reſpondeas ouſter 
was awarded, 


Sid. 236, 


80 
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"So in Eaſter Term, 18 Ed, 4.an anion of Treſpaſs was 1 
in the Common Pleas, and the Parties were at iſſue, whether 


the Plaintiff was the Defendants QUillain oz not, and it was 


found fo2 the Plaintiff; thereupon the Defendant bzought a Writ 
of Erro2 in B. R. and pending that TUrit the Plaintiff in the 
Onginal Anion bzought Debt in the Common Pleas upon the 
Judgment; and it was then objected, That ſuch an Acion would 
not lie, becauſe there was no Recozd of any ſuch Judgment be⸗ 
foe the Court, that being removed by the CUrit of Erro2 3 but 


the Judges were of a contrary Opinion; fo2 they held, That the 


Judgment tho removed was in fozce till reverſed, 


Curia. At the Common Law befote the Statute of W. 2. ik 
Execution had not been ſued upon a Judgment in any perſonal 
Action within a year and a day, the Party muſt then have bꝛought 


an Acton of Debt upon that Judgment; fo he could have no Scire 


fac. upon that Judgment, but now that Statute applies a p20- 
per Remedy by giving the Sci. Fac. upon the Judgment after a 
Year and a Day, and it has been held, that a Writ of Error pend⸗ 
ing, was a good Plea in Abatement to (uch a Sci. Fac. But of late 

days that has been over: ruled, tho it has been ſaid, that ik there 


f is a Judgment pꝛetedent to a Statute from the ſame perſon who 
dies, and afterwards a Writ of Error is bzought upon the Judg⸗ 


ment, and pending that Mrit, the Money due upon that Stature 
is paſd, and there is not enough remaining to ſatisfie the Judg- 
ment Creditor, that the firſt Payment to the Cognizee is good, 
becauſe by the Writ of Error the Execution of the Judgment 
was lulpended. 

Burt in this caſe the Demurrer was held good, and afterwards 
the Defendant was ruled to anſwer over. 


Rex & Regina verſus Waite. 


Motion was made to quach an Inquiſition foz a forceable 
Entry, the Erceptions were, viz. 

2 Tis ſaid, per ſacramentum duodecim, &c. jurar & impa- 
1 & c. and doth not ſay adtunc & ibidem jurat, &c. foz if the 
time and place are not ſuffciently alcertained, the Jnquiſition can- 
not be good, becauſe the fac may be committed above a Pear patt. 


Dyer 68. b. Anda Caſe in Dyer was cited fo2 this purpoſe (viz.) in quinto Ed.6. 


one 


l 
. — „ —— — „ 
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one Buckler was indicted and outlawed foꝛ Murder in B. R. de eo 
quod ſuch a dap and year at luch a place he made an Aſlault up- 
on B. Et ipſum cum quodam cultello &c. felonite percuſſit occidit 
& murdravit, without ſaying adtunc & ibidem, and fo2 this reaſon 
that Jndiament was adjudged to be ill. $47 
But notwithſtanding this Authozity the Erception was not al- 
lowed in this caſe, becauſe *tis not material here to ſhew the place 
&c. fo the Party could not be amoved, ſo as to make the Oeken⸗ 
dant guilty of a ſorceable Entry from any other place but from 
the Land. | | 
0 Exception, viz. By the Statute of 8 H. 6. Reſtitution is Cap: 9. 
to be granted where the Tenant of the Frechold only is put 
out of Poſſeſſion, and the Statute of 21 Jac. makes no alteratt- Sf. '5 
on of any fozmer Law, but only grants Reſtitution where a Ter- 
mor for years, tC. is put out of poſſeſſion 2 Mob in this Caſe tis 
not laid, that the Tenant of the Freehold was ouſted, but that 
the Leſſee fo2 pears was ouſted, and it was compared to a Caſe 
in B. R. Mich. 28 Eliz. viz. There was a Leſſee fo? years, and 
a Reverſioner, and an Indicment was bzought upon this Statute 
ſetting foꝛth that the Defendant expulir & diſſeſivit him in reverſion, 
& quendam J. S. tenentem expulit, which laſt wozd was applied to 
both, and two cannot be expelled where but one is in poſſeſſion ; 
and therefoze it ſhould have been that the Tenant of the Freehold 
was diſſeized, and the Leſſee fo2 years expelled, and fo2 this rea- 


ſon the Jndictment was held to be naught, per Dolben & Eyre Ju- 
Kiciarios, cæteris abſentibus. —— 


Griffich zerſus Harriſon. 


"T "ere was a Covenant in an Aſſignment of a Leaſe that the 
Aſſignee ſhould quietly - enjoy, &c. free and clear of and 
from all Arrears of Kent. „55 a 
An Action was bꝛought upon this Covenant, and the Bꝛeach al. 
ſigned was, That the Rent was arrear, and not pad. 

. The Defendant pleaded that he left ſo much Money in the hands 
ofthe Plaintiff ea intentione to pay it over to the Leſſoꝛ in diſcharge 
of what Rent was then arrear, &c. and upon a Demurrer ta 

this Plea it was held good notwithſtanding the D2jecion, That 
the intention was put in Jfſue ; fo2 tf it had been ad ſolvendum, it 


would have been good, and in this caſe the Plaintiff might have 
replied, non reliquit &c. in manibus ſuis ad ſolvend. &c, 
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: ry verſus Odingſell. 


Ndebitatus aſſumpſit foz payment o 3 | 
on Darren n payment of Money upon a Note, and 
endant pleaded in bar that after the day of 
was incurred, he paid ſo much money in fatisfation of what — 
due upon the Note, and upon a Demurrer this was held to be no 
= pwn rhe ooo is veſted you cannot plead 
1 ent after the day is good by wa 


DE 


Term. Sanct. Hill. 


Anno 5 Gulielmi & Mariz Regis & Regine 
in Banco Regis 1693. 


Benſon verſus Scott. 


ſtance whereof was, viz. As to 4 Acres mentioned in the 
— Declaration they find the Dekendant not guilty, and as co 
the reſidue they find that it was parcel of the Mannor of Wither- 
field in the County of Eſſex, and held of the laid Bannoz by 
Copy of Court-Roll, Ec. 

That befoze the Ejectment brought, viz. Octob. z. eas, 


Samuel Scott was ſeized to him and his Heirs by Copy of Court- 


Roll of the Lands in queſtion, and being ſo ſeized, did the ſame day 
ſurrender it into the hands of the Lozd of the Mannoz by the 
hands of Edward Barker and John Pryor two Cuſtomary Tenants 
of the ſaiv Mannoz to the uſe of Barbara Callard and her Heirs 
with a conditionito be void upon payment of 175 l. upon the 20th 
day of Augult following. 

They find that the Surrender was dulp meſented at the next 
Court in the life-time of the ſaid Samuel Scott, and that he did 
not pay the Money at the day, oz at any time befoze o2 ſince and that 
he died, and that Martha Scott the Defendant was his TUidow, 
They find that after the Death of the ſaid Samuel Scott, the 
afozeſaid Barbara Callard was admitted to theſe Lands, and ſuc- 

Nb 2 rendered 


N an Ejectione firmæ fo; Copphold Lands in Eſſex, upon 1 
guilty pleaded, the Jury found a ſpecial Uerdin, the ſub- 355. 
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of his Depth 


rendered the ſame to the uſe of Richard Scott, the Lefſoz of the 


Plaintiff, who was Heir at Law to Samuel Scott, and that the laid 
Rchard Scott was admitted, &. 

They find the Cuſtom of the Mannoz, That if any Copyhol- 
der die ſeſzed of Copyhold Lands having a Wife at the time 
ath that ſuch Wife ſhall holp the ſalnd Laws during her 
WidoywhoodfFo? her freeBench; then they find that the ſaid Martha 
Scott, was admitted to all the Copphold-Lands, of which her Þug- 
band died ſeizev,to hold the lame during her (Uidowhood, and that 


ſhe is fill aWidow ; they find that the Leſlo of the Plaintiff made 


entituled by the Cuſtom of the Pannoz. | 


a Leaſe to him, &c. and that the Defendant efeaed him, and ſo 
made a general Cancluſion, cc. 1 | 

The Queſtion upon this ſpecial Uerdic was, whether the ſur- 
rendree, tho admitted after the death of Samuel Scott, the Sur 


rendero}, ſhall hold this Eftate againſt the Widow who was thus 


* 


It was argued that he ſhall, 


(I.) Upon the Conſtrugion of the Cuſtom it ſelf, which is that 
the idow (hall enjoy the Land in the ſame manner as her Þusband 
held it in his life-time ; but he might allen oz ertingutſh his right; 


tk Co, that which will determine his Eſtate, will likewiſe put gn 


1 Roll. Abr. 
505. 


Ceo, Car. 


568, 


end to her Title, _ 5 
(2) From the nature of Copphold Eſtates ; ko; Admittances 
to ſuch Eſtates ſhall have relation to all mean aqs, and therefoze 
the admiſſion of the Surrendree in this Caſe ſhall have relation ta 
the Surrender ; but if ng admittance had been made, the very 


acceptance of the Rent by the Lozd after a Surrender is an ad- 


36.214, mittance in Law of him to whoſe uſe the Surrender was made. 


And to pꝛove theſe two points a Caſe was mentioned, which was 
adjudged in B. R. Hill. 15 Car. 1. viz. the Cuſtom of a Man- 
nour was that the Wife of a Copyholder dying leized ſhoutd have 
her Widow's Eſtate ; it happened that in the 1cth year Car. 1. a 


Statute of Bankiupt was taken out againſt the Copyholder, and 


the Commiſſioners ſold the Eſtate by a Oeed of Bargain and ſale 
enrolled, Anno 12 Car. the Copyholder died, and his Widow | 
was admitted befoze the Bargainee, who thereupon brought an 
Ejea ment, and it was adjudged that by the Conveyance the Effate 
was veſted. in the Bargainee befoze admittance, which pꝛoves that 
a Coppholder may ertinguith his right (o as to bind the Eſtate of 
the Widow; in which caſe it was alſo held, That after the Bar: 
„ 5 gainee 


Hill W & M. inB, R. 1893. 


** — 


gatnee was admitted it had telation to the cate, and ſhould diveſt 
the Widow of that Right which he might have by the Cu- 
ſtom. 
Jf there ate two Joint-tenants of u Copyhold, and one ſur- 
renders out of Court to the uſe of his Mul, and deviſeth his 
PHoiety to a Stranger, and dieth, afterwards this Surrender is 
preſented at the next Court, &c. the Devilee ought to be admit- 
ted, fo2 by the Surrender and Pꝛeſentment the Jointure was ſever: 


ed, fo2 the Land was bound by the Surrender by way of Rela- 
tion, 


253 


1 Inſt. 59 b. 


The Þeir and the Widow are both by Cuſtom, and the TUivdow' s. 


Eſtate is no more than a contirnance of her PÞusband 8. 


E contra. Che Widow 5 Title commences from her Parriage, 


and ſhall not be defeated by any ſublequent Ac done by the Pul⸗ 
band after Coverture. 


The Caſe of a Bankrupr Copyholder Is not at all pertinent to 
this, fo2 the Widow was diveſted of her Eſtate there, becauſe her 
Pusband did not die ſeized the Eſtate being (old before his Death, 

'Tis true an Admirtance doth refer to the Surrender, and like- 
wiſe to all Aas between the Parties, but not to a third Perſon 


as the Widow is, it ſhall never relate to deſtroy a p!ecedent tight, . 


which is not conlummate till the Death of her Þusband. 
Tf a Man marrteth, and afterwards makes a bargatn and ſale 


ok his Land and vieth, then the Deed is enrolled, the Wife in ſuch 
caſe (hail be endowed. 


Now nothing paſſes from the Surrenderor till the Admittance of © 


the Surrendree: fo2 till then neither the Lo2d himſelf, 02 the 34. 
Perſon to whoſe uſe the Surrender was made; but only the Sur- Vel. 16. 


renderoz continueth in poſſeſſion, ſo that the Piaintiff in this Caſe 


hath but an inceptive Title, and therekoze ſhall not defeat the Cl. 
dow, 


Curia. The (Uidow's Title doth not commence e by the Mar · 
riage, if it did, then the Husband could do nothing in his {ife- 
time to pꝛejudice it; but tis plain he map alien o2 ertinguiſh his 
Right, as in the Caſe of Bankrupcy befoze-mentioned, 
The free Bench grows out of the Eſtate of the Þugband; and 


tis his dying ſeized, which gives the Widow a Title; and as the 
Husband had a dekeazable Eſtate, (0 the Wife may have her free - 


Bank defeated, 


There 


Cro. Eliz, 


234 To Hill. 5 W.& N. in B. R. 1693. 


There is no difference between this Caſe, and that ok Joint- 
tenants of a Copyholdz fo2 as by a Surrender by one Joint te- 
nant, and a Pyeſentment thereof, the Jointure is ſevered, and 
the Eſtate is bound by the Surrender by way of relation; ſo in 
this caſe the admittance ſhall relate to the Surrender, and the 
Eſtate is thereby diveſted. Judgment fo2 the Plaintiff abſente 
C . AA ⁵ ß 5 


Coombs OY Talbott. N 


138 fo2 Rent upon a Demiſe of a Þouſe and Lands at 

& F the yearly Rent of 91. per Annum, the Anion was bzought 
fo; two years in arrear. OE 1 

The Defendant pleaded as to the 9 |. part thereof nil debet, 

and as to the other 91. he confeſſed the Demile as laid in the 

Declaration, reddendo annuatim 9 1. foz a piece of Land called 

Chalwell, and 40 8. fo; other Lands, and 7 s. fo2 another par- 

cel, &c. and quoad 40 s. part thereof nil deber; and as to the reſt, 

nil habuit in tenementis : And upon a Demurrer the Plea was held 

to be ill, becauſe in Conſtruction of Law, nil habuir in tenemen- 

tis goes to the whole, tho pleaded as to part, and having [ikewiſe 

pleaded nil deber, that makes the Plea double; fo2 upon nil de- 

38. 6. 19. bet the Defendant might give in evidence nil habuit in renementis ; 

21 4.7.21 b. blit by pleading he owed nothing, the Demiſe was admitted; and 

16 H. 7, then by ſaying the Plaintiff had nothing in the Lands, &c. that 

\ 3&4 made the Plea double and repugnant, but he ſhould have traver(- 


12 Hl. 8. 11. ed the whole Demile. 5 
Cro, Eliz. | | | 


Collins ver- 5 
ſus Parding Johnſon verſus Oxenden. 


Rohibition was pꝛaped to the Arches, to ſtay a Suit com- 
mentedthere fo2 Fees, againſt which it was laid, That they are 
the pꝛoper and beſt Judges of their own Fees, which generally ariſe 
by Conſtitutions P2ovinctal ; and. koz this reaſon a P2ohibitton 

was denied in the Common Pleas to a Proctor who libeiled in the 
Spiritual Court fo2 his Fees,” and fo2 the like cauſe it was denied 

in B. R. in Hillary Term, 16 Jac. and the reaſon then given was, 

1 Mod. 167. That tis juſt a Proctor ſhould be recompenſed fo2 his trouble and 
> Roll. Rep. charge, tho a Suit was commenced in a Court Chuſtlan —— . 
my nf be 0 ULaule 


Bill. 5 W. & M. in B. R. 1 693. 255 


— uw. 


Caule of which that Court had not an Duginal Juriſvict- 


on. 

'Tis true, fn Hillary Term 35 & 36 Car. 2. the Court of Ex- 
chequer made a queſtion of this matter, but afterwards they re- 
fuſed to grant a Prohibition in the Caſe of Skelton and Lee; and 
ſince that time the Court of Common Pleas in Hillary Term, 2 


Willielmi & Mariz would not prohibit them in the Caſe of Frog- 


get the Dfictal of Wells and Joſſelin. | 
But on the other ſide it was argued, That the Courts of Com- 


mon Law take notice of Proctors Fees ; and to pzove this they 


* 


cited Dꝛz. Lake's Caſe, who being a Commiſſary, was indiaed N 3 Leon. 
fo2 Extoꝛtion foz taking 11 s. and 6 d. fo2 abſolving an excommu- 268. 


nicated Petſon; and an Exception was taken to the Indiament 
becauſe ft did not ſet fozth what Fee was juſtly due, and fo? this 


reaſon it was quaſhed. 
Chancellors, Regiſters and Proctors are Officers of tempozal 


Poofit, whoſe Fees do not relate to the Juriſdiction of the Spiritual 
Court, there is a p2oper Remedy at Law to recover them, and 


theretoze a Prohibition was pꝛaied 


|  Curia. *Tis Cuſtom andnot the Authority of Conſtitutions 
which entitles Proctors, &c. to take Fees, fo2 which an Action will 


lie at the Common Law, and therefoze the Spiritual Court ought 
to be pꝛohibited; the Rule was, That they ſhould declare upon 


A 


the Prohibition. 
Goodright verſus Corniſh, 


Na ſpecial Uerdict in Ejectment the Caſe was thus, viz. 

John Knowling was ſeiſed in Fee of the Lands in queſtion, 
who had Iſſue two Sons, John and Richard. 
The Father deviſed the Lands to John his eldeſt Son fo? Fifty 
years, ik he ſhould ſo long itve (which term was to commence 


_ after the Death of the Teſtato2 ) and after the Determination 


thereof, then to the Heirs Males of the Bodp of the ſaid John; 
and for want of ſuch Iſſue, then to his ſecond Son in Tail, &c. 


Remainder to the right Heirs of the Deviſor. 


The Father died, John the eldeſt Son ſuffered a Common Reco- 
very of theſe Lands, and declared the Uſes to himſelf fo? life, 
and to the Heirs Males of his Body ; and fo2 want of ſuch iſſue to 


the Defendant and his Heirs. 
| John 


4 v "4, by 
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Hill. 5 W. & M. in B. R. 1693, 


4 Leon, 21. 


8 Rep. 94. 


"kbp died without Iſſue, and Richard died leaving Iſſue a Son 
of that name. 
The queſtion was, Whether John the eldeſt Son had an Eſtate 
Tail by this Deviſe ; if he had, then the Recovery was well ſuffer- 


dd to docque that Elate, and it ſhall be a good Bar to the Re- 
maln ders. 


It was argued again the Eſtate- Tail, that the nature ok this 


Deviſe was by expzeſs Limitation fo2 50 years, ſo that what the 


eldeſt Son had moze, muſt be by Jmplication 3 fo2 the Term was 
only deſigned oz him; but where the intent of the Oevilo? is ap: 


parent in the TUill, no Conſtruction ſhall be put upon his words, 


ſo as to make any Eſtate to ariſe by Implication. 

The legal Conſtruction of theſe wozds is to expound the Deviſe 
ok the Inheritance to be an Executory Deviſe: It cannot be a Re- 
mainder, becauſe a Freehold muſt depend, and be (uppozted by a 
Freehold z but here the particular Eſtate being but a Term (02 
years, tis too weak to ſuppozt a Remainder, | 

This was the Opinion of Dyer and Manwood in Mich. 29 E- 
liz. in the Common Pleas, that a Remainder fn ſuch Caſes was 
votd, becauſe there is no perſon who can take peſently ; but if 
the Leaſe had been made fo? life with a Remainder to his right 


Heirs, then he would have a Fee executed; ſo that in this Caſe 


John cannot have an Eſtate-Tail executed, becauſe the Limitation 


to him by wap of Remainder was void in its creation, 


To pꝛove that John took by an Executoy Deviſe, they cited 
Matthew Manning's Caſe, which was thus, viz. 

Edward Manning was poſſeſſed of a Term which he deviſed to 
his (Uife fo2 life, paying every year 7 1. to Matthew Manning, 
and after the Death of his ite he deviſed it to Matthew, and 
made his Nike Executrix; ſhe pꝛoved the Tlill, but had not Al⸗ 
ſets ultra the Term to pay the Debts of the Teſtator. 

The Executrix allented to the Legacy, and paid it conſtantly to 
Matthew during her Life; ſhe died inteſtate, and Adminiſtration 


de bonis nonof Edward was granted to Matthew, againſt whom 


a Credito2 of Edward brought an Action, and upon plene Admini- 
ſtravit pleaded, the Queſtion was, (7ihether the reſidue of the 


Term was Aſſets tn the Hands of Matthew to pay the debts of the 
 Teſtator? | 


This matter was found ſpecially bekoze the Lom Chief Juſtice 
Coke at Guildhall; and upon arguing of it in the Common Pleas, 


- Juſtice Walmſley was at firſt of Opinion, that the Deviſe to 
Matthew was void, becaule the whole Term was deviſed ta 


the 


"Hill, W. & N. in B. R. 1693. 


the Executrix fo2 life, who might have ſurvived the fame ; and 
there was only a poſſtbility that ſhe might die within the term, and 
Matthew ſurvive, which poſſibility could not be limited by wap of 
| Remainder. 
But it was adjudged, that it did veſt in Matthew not ag a Re- 
mainder, but by way of Executory Deviſe, which, in Judgment 
_ of Law, ſhall pzeceed the Otſpoſition of the term, till the con 
tingency ſhall happen; as if he had laid (Vz.) Tf my like die 
within the term, then Matthew ſhall have the reſidue, and farther 
had deviſed it to her fo life. 

The ſame Point was adjudged thee pears afterwards in the 


ſame Court in Lampett's Caſe, which was thus, viz. 10 Rep. 46. 


John Morrice was poſſeſſed of a term fo2 5000 pears in a Houle, 
 &c. he deviſed the Houſe, &c. to his Father fo2 life, Remainder to 
Elizabeth his Siſter, and to the Heirs of her Body, and made his 
Father Executoz, and died | 

The Siſter married William T aylor, and then the Pusvand and 
Wife relealed to the firſt De vile, 
It was objected, That Elizabeth having only a Poſſibility ta 
have this term akter the Death of the Erecutoz, ſuch Poſſibility 
on not by the Rules of Law be releaſed to him in Pollel- 
17; | 
But it was adſudged, that ſhe had moze than a Poſſibility be- 
cauſe ſhe took by Executory Deviſe, which veſted an Intereſt im- 
medtately in point of Law, tho not to take effec till the Contin⸗ 
gen cy ſhould happen; and therefoze by this Releaſe their Right 
was extinguiſhed, and they had abſolutely perfected the whole 
uu in the Executo?, which befoze was determinable by his 

eath, 

Now in the Caſe at Bar, if there had been a Limitation ober 
to the right Heirs of John the Remainder could never have veſted 
in him, but his right Heirs would have taken by wap of Purchaſe, 3 
becauſe John their Anceſto2 had no Freehold, but only a Leaſe fo; Co. v4 
pears; but if he had a Freehold fo2 life with a Remainder to his 319. b 

righr Heirs, then the Fee had veſted in him, becauſe then thoſe 
words, ( viz. right Heirs ) would be words of Limitation of the 
Eſtare, and not of Purchale. 

This is like a Covenant to ſtand ſeiſed fo; 20 pears, Remainder 
to the Heirs of the Body of the Covenantoz, which is an erecu- 1 
toy Remainder, and to be barted by a common Recovery, 
L i 


E contra 


— — 
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E contra. Such a Conſtruction muſt be made of this Dediſe, 
that the Mill map have its effec ; and tis a known Rule in Law 
that it ſhall not be conſtrued by way of Executory Deviſe, if it will 

admit of any other Conſtruction. | 
This is therefoze a Remainder veſted, oz otherwiſe it muſt be 
void; tis an Eſtate. Tail in John of neceſſity and by Jmplicatfon, 
becauſe of theſe wozds (viz. for want of ſuch Iſſue ) and it makes 
no difference whether thoſe wozws follow an Eſtate koz life oz ko; 
years, ſo as the Limitation is to the Weir. 
2 Devile to his (Uife ko; life, Remainder to William, and if 
9 Rep. 127. he have Jſſue Male of his Body, then to ſuch Iſſue, and if no 
Sundays Tue Male, then to Samuel, &c. ſo to Thomas, totidem verbis: Jt 
Cale. wag adjudged, that every one of the Sons had an Eſtate-Tail, 
becauſe of the wozds ( viz. if no Iſſue Male) which are ſuffictent 
to create ſuch an Eſtate, and yet there was no Freehold fo2 life de- 
viſed to the Jſſue, but only a Devile generally. ; 
The like Reſolution was in Trinity Term, 7 Jacobi in B. R. in a 
1 Roll. Abr. Caſe between Robinſon and Miller, which was a Deviſe to the 
837. Mike fo2 life, Remainder to the Son of the Teſtatoz, and if the 
1 5 Son die without having a Son, Remainder over, the Son had an 
Eſtate-Tail by this Devile. „„ 
There is as much reaſon that an Eſtate ſhould ariſe by Impli- 
cation here as in that known Caſe of Pybus and Mitford, ann 
tis not material whether the Leaſe fo2 years is dzowned by the 
Reverſion in Fee deſcending upon John the eldeſt Son and Heir 
of the Deviſo2 ;; fo? the limitation being to the Heirs of the Body 
of John, and he being likewiſe Þeir at Law to the Teſtator, ſo 
much of the old inheritable Eſtate ſhall ariſe to him by Implicati- 
on, which may make him a Tenant fo? life, and then he hath an 
Eſtate Tail executed in him. — FD 
1 Mod. 121, A Man having two Sons by ſeveral Uenters, did covenant ta 
159. ſtand ſeiſed to the uſe of his Heirs Males begotten on the Body 
of his ſecond Nite ( without any pꝛecedent limitation of an E- 
ſtate fo2 life) Remainder to his own right Heirs: Jt was adjudged 
that an uſe did ariſe to the Son of the ſecond ite, becauſe an 
Eſtate fo? lite did ariſe to the Covenantoz by Jmplication, and 
this was by operation of Law; fo; a Limitation to the Heirs of 
his Bodp, is in effect to himſelf, and then the Caſe is no moze 
| A rag than a Limitation to himſelf fo2 life, and to the Heirs Males of 
VIS Ver {its 


<1 his Body begotten on the Body of his ſecond T{{ife; and this 
Pecd. was the Cale of Pybus and Mitford. _ 
5 D 
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0 « a Devile to 8. 8 Michaelmas next fo? 5 years, Remain- Noy 43. 
der to A. and his Heirs ; S. dies befoze Michaelmas, this was ad» Cro. Eliz. 
judged a good Remainder in Contingency, becauſe it being in the $78. 
Cale of a Will, the Freehold ſhall be in the Heir of the Deviſoz : 
till the Contingency happens. 

So here this ſhall be a good Devile to the Heirs of the Body of 
John by way of contingent Remainder, and in the mean time the 
Freehold ſhall not be fn abeiance, but ſhall delcend to him being 
likewiſe Þeir of the Deviloz. 
Agreable to this is a very late Reſolution of both the Courts paſch. 4 
of Law in Weſtminſter-Hall, which was thus, viz. Willielmi 
John Long being ſeſſed in Fee, deviſed, to Henry Long for Reeve vers 
life, then to the firſt Son of Henry, and to the Peirs Males of / Long; 
the Body of ſuch firſt Son, &c. and fo2 default of ſuch Iſſue, to 
| Richard Long for life, with like Remalnder in Call Pale, Re- 
matnder over, &c. 
The Deviloz died, and Henry entred and died without Iſſue 
Male, but left his {Wife with Child of a Son, then Richard en: 
ons and Afterwards the Son was bozn, who brought an Ejea⸗ 
1 
Thoſe who argued fo2 him, would have it to be an Executory 
Deviſe, and that the Freehold ſhould veſt in Richard until the 
Son was bon ; but it was held to be a contingent Remainder, 
and there being no particular Eſtate in Henry to ſupport it, there- 
_ foze it was adjudged void, fo? otherwiſe if it had been an Execu- 
tory, 02 a Springing Remainder (as it was called) in one, it 
would be ſo in all the Deviſees, and that would be to introduce 
Perpetuities; ſohere to conſtrue this to be an Execurory Deviſe, 
would be to introduce the ſame Yiſchief, and to elude the kozce of 
a common Recovery, which is one of the chief Allurances of the 
Bing dom. | 


Curia. This cannot be an Executory Deviſe, if it ſhould, then 
the Limitations over are vold; it muſt therefoze be a Contingent 
Remainder, and then tis void, becauſe there is nothing but a 
term fo2 years to ſuppozt it, and afterwards in Eaſter Term Jug: 
ment was given ko? the * SY D 
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VBBaex & Regina veyſus St. Jo 


Mandamus was pzaied to the Preſident of the College, &c. foz 

that White who was the Founder thereof, had appointed that 

there ſhould be a Pꝛeſident and fifty Scholars there, whereof thꝛee 

| and koꝛty ſhould be named by particular Schools in London, and 

ſeven moze by thꝛee Cities, of which Briſtol was to name two; 

That one Baskervile being a Scholar of that College, had ſur- 

rendzed his Place, by reaſon whereof that City had a Right to 

name another, that they named one King to ſucceed him, who 

5: was refuſed by the College, and that they had choſen a Perſon itt 

. his ſtead, and therefoze pjated a Mandamus. 

Object. Such Mrits have been granted in doubtful Caſes, 

but not where a Viſitor is appointed which in this College is the 

Biſhop of Winton, and he is to determine all things concerning 
that Foundation. | 1 

=. - But it was anſwered, That the Perſon who deſired this Man- 

— damus, was only a Nominee, and not pet of the Foundation, 

Li, and therekoze the Viſitor had no Power over him till he came to be 


à Member of the College. The Court oꝛdered the Statutes of the 
College to be returned; & adjornatur. e 


s College in Oxon. 
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Anno 6 Gulielmi & Mariæ Regis & Regi- 


næ in Banco Regis, 1 694. 
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Jones verſus Morley Mil Balnei & Bar 


N Treſpaſs and Ejectment foz the Mannoꝛ of Frenſham in tge 
County of Surry, a Uerdic was found, the Subſtance where, Caſes in Par- 
of was: 1 N . lament 140. 
That Ann Bowyer was (eized thereof in fee, and by Indentures 
of Leaſe and Releaſe bearing date the 22d and 23d days of Ja- 
nuary 1664. and made between Edward Morley (who was Bꝛother 
to the Dekendant of the firſt part, the laid Ann Bowyer of the 
ſecond part, and the Defendant Sir William Morly ) and John Wells 
of the third part, in conſideration of a Marriage then intended 
between the ſaid Edward and Ann, and of a Settlement of 
Lands to be made by the ſaid Edward in jointure of the yearly 
value of 300 |. ſhe the ſaid Ann did convey the ſaid Wannoz ta 
the Defendant Sir William Morley and John Wells and their 
Peirs, &c. in truſt fo2 the ſaid Ann, and her Heirs until the ſain 
Marriage ſhould. take effect, and until ſuch Settlement in jointure 
ſhould be made; and from and after ſuch Yarriage and Settle- - 
ment then to the uſe of the laid Edward Morly and his Peirs. 


That 
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Chat afterwards the ſad Marriage was had, and then by Jn- 


denture bearing date about a year after, viz. 29 Januarii, 17 Car. 2. 


Anno 1665. and made between pusband and TUife of the one 


part, and Richard Young and John Truſſer of the other part, 


'tis recited, That whereas a Fine ts already acknowledged any 


agreed to be levyed the next Hillary Term, by the ſatd Edward and 
Ann of the afozeſaty Bannoz, it was declared that the uſes there: 


of ſhould be and enure to the (aid Edward and his Heirs. 

But befoze the (aid Fine was levyed, viz. 31 Januarii, being 
two days after the date of the fozmer Deed, there was another 
Deed made between the Pusband of the one part, and the Mile 
of the other part, by which they did covenant and agree to make + 
vold all kozmer Agreements, Contracts, Writings and Deeds 
whatſoever until the Þugband ſhould fulfil the Covenants in the 


Marriage Settlement of the 23d of Julii, and fo2 default there- 


of _ the ſaid Ann and her Heirs ſhould enter and hold the Pꝛe⸗ 

mis. {_ * £ 
The Fine was levied in the ſame Hillary Term, in which the 

Deed to lead the Uſes thereof was dated, viz. 9 Februarii. 
They find that 300 l. per Annum was not ſettled upon the ſaid 


Ann in jointure by Edward Morly ; but only 2501. per Annum, 
and that charged with an Annuity of 15 l. per Annum to another 


mu. oe i ty 
* Jn July following, viz. Anno 1666. Edward Morley moztgag- 
ed the Pꝛemiſes to one Doble fo2 600 l. and the year follow: 


ing he died without Jſſue, and Ann ſurvived about 12 years, and 


is ſince dead without Jſſue. 3 5 
Sir William Morley the Defendant, as Bother and weir at 
Law to Edward entred after the Death of Ann, and diſchargen 


the Poztgage made to Doble, and now the Plaintiff Henry Bel- 


lingham, as Couſin and Þeir to Ann Bowyer bzought the Eject- 
ment. . 


The Queſtions upon this ſpecial Uerdic were, 
(1.) CUhether by the Deed dated 29 Januarii any uſe was 
raiſed to Edward Morley, becauſe it was dated in Hillary Term, 
and it declared the Ales of a Fine of nert Hillary Term following, 


which muſt be a year afterwards, and therefoze that Fine levyed in 


the ſame Term, tn which that Deed was dated cannot be to the 
ä T7 | uſes 


Paſch. 6 W. & M. in BR. 1693. 26; 


ules in that very Deed ; and fo2 this the Caſe of Whetſtone and 

Wentworth was cited, where twas held that if a Recovery be ſuf- 

kered Octab. Mich. and then an Indenture, dated 14 Novemb. 1 
next enſuing declares, That all Recoveries HEREAFTER to be ? Roll. Abr. 

ſuffered between the Parties ſhall be void, this wozd hercafter 49. 

excludes all Recoveries ſuffered befoze, without averting the intent 

ok the Parties that it ſhould be otherwiſe. 

Cls true, pꝛecedent Jndentures ſhall direct the uſes of Recove: : Rep. 7 1. b. 
ries, and other Conveyances made afterwards ; but no reaſon Ld. Crow- 
can be given why the uſes of the Fines and Recoveries ſhould “'s Cafe: 
not likewiſe be guided by ſubſequent Deeds, and that they are ſo 
guided it was (aid, That Anno 6 H. 8. a Ffeme-(ole ſuffered a 
Common Recovery, and being about to marry, declared the 4 
uſes thereof to be immediately after Marriage to her Husband * Ty 
and her ſelf and their Peirs, afterwards they and the nert Heir 
_ of the Mike by Jndenture (taking notice that che had no Jſſue) 


© declare their intent to be that notwithſtanding the fozmer Deed, 


the Heirs of the Body of the Nloman ſhould have the Land, and 
that therefoze they would ſand ſeized thereof to themſelves in (pe- 
cial Tail, remainder to the right Heirs of the feme, and it was 
—_ that by this ſecond Deed the uſes of the Recovery were 
Changed, 55 | 


(2.)The chief Queſtion was whether the Deed of 3x Januarii did 
not revoke and control that of the 29th pꝛeceding, becauſe it was 
made and erecuted befoze the Fine was levyed : fo? tis not a Fine . 
till engraſſed, and then and not befoze the uſes are raiſed; but befoze „ 
that time the Parties were come to a nem agreement; and there. 
foze no uſe could ariſe to Edward by the Deed of 29 Januarii ; oz 
if any, then the ſubſequent Deed of 31 Januarii was a Revocatton 
And as to this matter it was ſaid that there was ſome difference 
to be made where a Fine is levied, and the uſes thereof declared 
by a ſubſequent deed varying in ſome Circumſtances from the fine, 
fo2 in ſuch Caſe the Party himſelf and his Heirs (tho not a 
Stranger) is bound, and cannot aver it to be to any other uſe 


than is declared in that Deed. 8 


But where the Deed declaring the uſes of a Fine is Precedent, 
and then a Fine is {evyed varying from ſuch Deed, there all Par- 
ties are at liberty to aver againſt it, becauſe the Fine ſtands ling. 

ly by it ſelf, and this is now the caſe at Bar. 
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* And. 58. 


* More 789, 
511. 


|: 'Tis a very immaterial Objection to ſay, that this deed of 


31 Januarii is void, becauſe made only between Pusband and 
Wife 3 foz tis a CUriting which will amount to a“ Deed Poll, 
'tis an Agreement ſhewing the intent of the Parties, and tis 
therefoze ſufficient to declare the uſe of a Fine, koz an uſe is a 
Creature of Equity, and therefoze any agreement between the 
Parties by which their Intentions do plainly appear has been held 
to be a good Appointment of an uſe tho * void to operate as a deed, 
as a Bargain and ſale not enrolled purſuant tothe Statute, oz 
a Feoffment without Livery, ſo as tis made between the Parties, 
and of the (ame Lands, 1 e 
And as luch Agreements are ſufficient to declare the uſes of a Fine, 
ſo a Parol- Agreement will be good to hinder the raiſing of an ule 


where there is a manifeſt and plain variance between the deed and 


the Fine, as tis here; and therefoze if this Deed of 31 Januarii, 
amounted to no moze, tis not only a ſufficient declaration of the 
uſes of this Fine to the TUife and her Peirs, but it hinders an 


ule ariſing to the Husband, and the rather, becauſe the deed of 


1 And. 240. 


Cro. Eliz. 


S 10. - 
Savil 124. 

2 Roll. Abr. 
251. 


29 Januarii reciting the Fine did not declare any uſes to him, fo2 
there never was any ſuch Fine levyed as is therein recited (viz. ) A 
Fine of the then next Hillary Term after the date of the Deed ; 
fo2 the Fine levyed was in the lame Hillary Term wherein the 
Deed was dated, _ . | 

Belides, that Deed ok 29 Januarii was only direco2y, and the 
Ciſes therein declared were at all times revocable till the Fine 


 waslevied ; and therefoze this intermediate Deed. of 31 Januaru, 


being another direction and declaration of the Parties, and com- 
ing befoze the Fine was actually levyed, is not only ſufficient to 
revoke thoſe kozmer, but to declare new uſes to the Wife and 

E contra. It was atgued fo2 Sir William Morley, That this 
Fine and Deed of 29 Januarii made but one Conveyance, and 


that there was no Deed intervening declaring other oz any uſes 


which did not conſiſt with thoſe declared by that Indenture. 

That there muſt be a favourable Conſtruction made of Deeds, 
accoding to the comon and reaſonable Intentions of the Parties, 
tho there may be (ome room fo2 a pzivate Intendment; but no 
Man can think that theſe Perſons did intend this Fine ſhould be 
le vyed a year after the date of the Deed; 'tis neither agreeable tv 
reaſon o; the uſual pzactiſe amongſt Men to have Fines levied (0 


long after the dates of Deeds. 


Then 


7 Paſch. 6 W. & M. in B. R. 1694. 


Then as tothe matter it was ſald, 


1. That this Deed and Fine made but one Conveyance, ani 


that there was no variance between them. 
. 9 — the Uſes were well direged by the Deed of 39 Januarit. 
That they were not revoked oz altered by the ſubſequent 


” Deed of 3 1 Januarii made between the Þusband and Wife. | 


As to the firſt point it was agreed, That the Fine was the ſu⸗ 
periour Act which dꝛem the Deed to it, they are both between the 
lame Parties, and concern the lame Lands, and . are 
but one Conveyance. 

It was ſo adjudged in Wigſon and Garret's Cale, „ 
The Earl of Leiceſter by Deed dated 21 Eliz. covenanted to 


- Jevy a Fine, &c. to Truſtees to the uſe of himſelf fo} like, and 


after his Death the Lands to be ſold fo2 payment of his Debts 
with a Power of Revocation by any Writing under Hand and Seal; 
a Fine was levied accowdingly. 

x Feb. 24 Eliz. he covenanted with other Truſtees to levy ano- 


ther Fine of the ſame Land to the uſe of himſelf in Tail with df- 


vers Remainders over, which Fine was alſo levyed. | 

The Queſtion in that caſe was whether this latter Deed by which 
- N to levy a Fine to other uſes was a Revocatton of 
the fozmer, 


Jt was argued, That the Deed alone could not do it, becauſe 


in operation of Law it was ſuſpended till the Fine was levyed; 
and it was but an executo2y intention till that time,becauſe he might 


have altered his mind, and not levped the Fine purſuant to his 


Covenant: beſides, it was no erpzeſs Revocation, and the 


Rule is, that ſuch Powers which go to diveſt an Eſtate mult be 


ſtrictly purſued. 
Neither could the Fine alone without the Deed be a good er- 


ecution of the power, becauſe it was not purſuant to the Deed 


of 21 Eliz. fo he having reſerved a Power to revoke by any wiit⸗ 


ing under his hand and ſeal, a Fine cannot be called ſuch a 


a witing, fo} tis a Recoꝛd. But it was adjudged upon the 
whole matter a good Revocation; koz tho theſe were ſeveral 
Inſtruments made at ſeveral times, yet they were but as 
one Conveyance; and tho tis not revoked by the Fine tt ſelf, 
yet the Covenant t to levy that Fine wozks a Revocation, 
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which Covenant is made perkea when the Fine is actually 
levyed. e e 

So here when this Fine was levyed, tha at a different time 
from that Fine mentioned in the Deed of 29 Januatii; yet they 
both make but one Conveyance, and the one adds ſtrength to the 
other. hy Was 


But there was a Judgment which comes nearer to the Caſe at 


Bar both in reaſon and conſequence, and it was thus, viz. 
One Parker by deed dated 31 | 
charge in kee to Warden, in which Deed there was a Covenant 


1 Roll. Abr. arrear_ at the bays limited in the Deed koz the payment thereof, 


849. 


5 


Cauſe, : 
| Neither 
_ 
* 
% S 
4 
* — ꝓ pwẽW—2— — — EEE OOF — ... 


and no Diſtreſs to be taken upon the Land 3 02 if taken and re- 
plevfed, that then the Gzantee and his Peirs might enter, &c. 
Warden by Bargain and Sale enrolled and dated 12 Junii 
9 Jacobi conveys his Intereſt to Fiſher, and afterwards half a 
years Rent was in arrear, viz. in Octob. x1 Jacobi 
Jan Trinity Term 12 Jacobi, a Fine was levied to the uſes of 
the firſt Deed dated 31 Octobris, and Fiſher diſtreined fo; Rent in 
„ oO . 
Two Juſtices, viz. Coke and Montague held, That notwith - 
ſtanding this Rent was in arrear bekoze the Fine levyed, pet that 


being once done made but one aſſurance, and the uſes thereof 


were well guided by the firſt Jndenture : Their reaſon was, That 
tho theſe were diſtin aas, and done at ſeveral times, pet in Con- 
ſtrudion of Law they ſhall be taken as one, becauſe the firſt Deed 
was executory only till the Fine was levyed, and muſt then of ne- 
ceſſity have relation to the oziginal Cauſe, 2 3 
Lls true, Juſtice Houghton and Doderidge held, That no uſes 
were raiſed till the Fine was actually levyed,which was not done till 
after the Rent was due, and thefoze ſuch Uſes which were raiſed 


afterwards could not extend to the Rent arrear befoze that time; 


but the other opinion ſeems to be better warranted by the Books 
and Authozities in Law. „ ä 

To apply it therefoze to the pzeſent Caſe, viz. the firſt Deed 
dated the 29th of January was only executory till the Fine 


was acually levyed, it waited on and attended that time, it was 


the firſt and only Cauſe why the Fine was afterwards levted,which 
being once done muſt look back and have reſpect to the oziginal 


Octob. 8 Jacobi granted a Rent- 
to levy a Fine to theſe uſes (viz.) That if the Rent ſhould be in 


* 


N 


which Deed the husband did covenant that he and his Heirs should 


under the lame condition of payment as in the firſt Deed, and the 


until default of papment, &c. and after default, to the uſe of W. 


- uſes ſhould be directed by the firſt Indenture. 


* —_ 


— — — — — 
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- Neither is there any variance between theſe two Aas, fo? 
the Deed recites that a Fine is already acknowledged, which bp 
common intendment muſt be taken to be the Caption thereof be- 
foethe Term in which the Deed is dated,otherwiſe tis not ſenſe to 
ſay afterwards, viz. and agreed to be levyed the then next Hillary 
Term; fo; how can a Fine be ſaid to be already acknowledged, 
and agreed to be levied a year afterwards ? . 

But ſuppoſing the Fine was to be levyed a year after the date 
of the Deed, pet if tis levyed befoze, tis ſtill fn purſuance of the 
oziginal intention of the Parties, and being of the lame Lands, 
it cannot with any colour of reaſon be intended to be different 
from whatwas at firſt deſigned by the Deed of 29 Jannarii, and 


therekoze no Pacol-averment ought to be admitted againſt it. 


(2.) But Authozities are not wanting in the Books to pꝛobe Bridgeman 
that the Ales may be well direded by the firſt Deed of 29 Januarij, 112. 

viz. Baron and Feme by Deed covenanted to levy a Fine of 

Lands toW. upon condition that if they oz either of them paid 9431. 

to W. at Lady-Day, 1611: that then his Eſtate ſhould ceaſe, in 


enjoy the Lands under that condition of payment, &c. and after 
default the Rents to be received by W. and his Heirs, without in⸗ 
terruption, &c. fix Months afterwards there was a ſubſequent 
Deed made between the ſame Parties, and of the ſame Lands 


Pusband did covenant that he and his Mike would make a further 
aſſurance by Fine to W. and his Heirs, under the ſame condition, 


and his Heirs abſolutely, which is different from the uſes declared 

by the firſt Deed, fo2 thoſe were, That W. and his Heirs ſhould 

receive the Rent if default ſhould be in payment, &c. Tr Op 
Jn Eaſter Term following a Fine was levied by the Þusband But it was 

and Mike to W. and his yeirs; and it was adjudged that the 2:-4/« the 


Fury found 
that the 


3. The Uſes being well limited by the firſt Deed, were not re- e 
voked 02 altered by the ſubſequent Deed of 31 Januarii, becauſe it laſt Deed. 
hath no reference to any Fine levied ; it limits no uſes to any per- 
ſon whatſoever ; tis only a perſonal Agreement and a Covenant 
between Husband and Wife, tis not made between the (ame par- 
ties, neither hath it any relation to the kozmer Deed, 


Pm: Now 


Rene, 
_—_ 
7 
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hs. 


Now if this intermediate Act between the firſt Deed and the 
Fine levied, ſhould be a Revocation of the fozmer Uſes, no man 
can be ſafe in lending Boney, there would be an eaſie way open- 

=_ ed to baffle Creditozs, and to defraud them of their juſt Debts, 
_ | if the firſt Deed and Fine will not give them a Title. 
+2 1 But the Wusband cannot covenant with the Mike, noz the 
with him, they are but as one Perſon in Law; and therefoze as 
this latter Deed ſtands by it ſelf, tis nothing, tis void both in 
Law and Reaſon, becauſe there is but one Party to it. 
- *Tis true, ik it had any relation to a Fine, it might amount 
to a Declaration of its Uſes, but there is neither mention of any 
Fine 02 fozmer Deed; therekoze if it ould be a Revocation, tis 
only quouſq; the Pusband ſettle a Jointure, &c. but it will not 
amount to that, becauſe if it is a Covenant, tis void; tfo2 a Wife 
during Covertare cannot bind her Freehold but by Fine, where 
ſhe is examined, and barred by Eſtoppel, 5 
— And tis ko; this Reaſon that the Counteſs of Rutland's Caſe 
= cannot be applied to this, where it was held, that the laſt Inden- 
=_ - ture ſhall direct the Ales of a ſubſequent Fine, which was ſhoztly 
thus,(viz.) The Earl of Rutland by Deed dated the roth of March 
Did covenant with B. and G. to aſſure the Manoꝛ 'of E. to them be- 
fore the end of the next Trinity Term by Fine, &c. to the uſe of 
the ſaid Earl and his Lady, and the Heirs of the Earl. 
On the 28ch dap of the ſame March he made another Deed 
to the ſaid B. and G. by which he covenanted to convey the laid 
Mano? to them before Lady-day then next following, to the ule of 
the ſaid Earl, and the Heirs Males of his Body, Remainder over, &c. 

By which laſt Deed the Earl did covenant with his lald Truſtees, 

That if he ſhould not ſufficiently convey, &c. before the laid Lady- 

day, that then he and his Heirs would ſtand ſeiſed thereof to the 

Ules contained in the ſecond Deed, 555 3 

On the 17th of September following, and not befoze, the Fine 
was levied, and it was adjudged, that the Uſes thereof were 

guided by the laſt Deed; but the reaſon was, becauſe it was a 
good Conveyance at Law, it being a Covenant ro ſtand ſeiſed 

to ſuch Ales, which differs from the Cale at Bar, becauſe the lat⸗ 


ter Deed was made between Pusband and Mike only, and there⸗ 
- foze void, 1 | es 
Here is no alteration of the Minds of the Parties as to the 

Ces before declared, no2 any expꝛelſs oz implied Revocation ; the 
latter Deed is no moze than a Contract, and that was never yet 


allowed to make a Revocation ; fo; ſuppoſe the Pugband and Tie 
' | bay 
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had covenanted betweenthemlelves to ſell the Land, it would not 
have been a Revocation of the Uſes. 

This Contract is as much void as any agreement can be which 
is made by a Feme covert, who cannot be bound by any Ac, which 
ſhe doth to her pꝛejudice; and fo? this reaſon tis that ſhe ſhall not 

* advantage of any dd which ſhe can do ko; her own Bene⸗ 

t. 

Since therekoze this latter Deed of the 31 of January doth not 
refer to the Fine, ſince tis only a perſonal Contra, and cannot 
therefoze amount to a Revocation ; and fince tis void in Law, 
it being no legal Conveyance either to effect the Eſtate, o2 bind 
the Perſon of the Woman 3 thereioze the Uſes declared by ” 
| firſt Deed muſt and unaltered and not revoked, 


Curia. The cecond Deed is not only Evidence, but it acual- 
ly changeth the Ales of the firſt Deed 3 fo2 bekoze the Statute of 
Frauds any thing, even a parol Declaration of the Ules of a 
Fine was good. 

Now ſuppoſing this to be a Deed poll, yet it will have the lame 
Operation as a Deed indented, fo2 they both wonk by way of E⸗ 
' oppel ; and therefoze in Hillary Term, nono Willi Judgment 
was given koz the Plaintiff, which was afterwards removed by 


Crit of Erro2 into the * of Peers, and there Te Judg⸗ 
ment was affirmed. 


Rex & Regina verſus Larwood. 


Nformation againſt the Oefendant, letting fo2th, that the Ci⸗ 

ty of Norwich was an ancient City incopozated whoſe Liber- 
ties were confirmed Anno 5 H. 4. which King made it a County, 
and gave the Inhabitants thereof Power to chule two Sheriffs 
That on the 26th of January 15 Car. 2. the Charter granted to 
that City by H. 4. was confirmed, by which it was appointed, 
that one Sheriff thereof ſhall be choſen by the Mayoz, Sheriffs and 
Aldermen, and the other by the Mayoz and Commonalty of the 
ſaid City, and that they ſhall both be won every pear upon the 
- 29th dap of September in the Guildhall of the (aid City, bekoze 


the Papo and two 02 moe Jultices of the Peace. : 


That 


+. EXE 
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That the Defendant on the 9th of July 4 Willi. was by th 


Mapoz, Sheriffs and Aldermen, &c. duly choſen Sheriff of the 


ſaid City juxta formam chartz Car. 2. and they aver him to be a 
Perſon capable of the Office, and that he had due notice that he 
was choſen, &c. and was required to take the Dath of a Sheriff 
on the 29th of September following, but that he refuſed ſo to do, 


and to take upon him the ſaid Dffice of Sheriff, to the great Pin. 


derance of the Buſineſs: both of the King and his Subjects, &c. 


The Defendant pleaded the Statute of 13 Car. 2. cap. 1. com- 


monly called The Corporation Act, by which tis enaded (viz.) 
That no perſon ſhall be elected oz choſen into any Dffice of Truſt 
in Cities, Cozpozations oꝛ Bozoughs, who ſhall not within one 
year next befoze ſuch Election have taken the Sacrament of the 


Lords Supper accozding to the Rites of the Church of England, 


and in default thereof ſuch Eleaion is declared void. 
Then he averred, that fo? ſeveral years laſt paſt he was a Pro; 
teſtant Diſſenter, and did not take the Sacrament within a year be: 


koze he was choſen Sheriff, &c. ſo that the Choice was void ; and 
ok this he gave the Bapoz, &c. notice. T 


Þe further ſets foꝛth, that on the 19th of July, primo Willi. & Ma- 
riæ he did take the Paths appointed by the Statute of 1 Will. & 
Mary Entituled, An Act for removing and preventing all Diſputes 
concerning the ſitting of that Parliament, and ſubſcribed the 
Declaration appointed by the Statute of 30 Car. 2. cap. 1. En⸗ 


tituled, An Act for diſabling Papiſts to fir in either Houſe of Par- 


liament, &c. ET 
They reply, That he as a Pember of the Church of England, 
ought to have taken the Sacrament within a year befoze the 
Election, and that he ought not to be excuſed from taking upon 
him the Office by his own default, &c. 42h 
The Defendant rejoined, that he ought not as a Member of 


the Church of England to have taken the Sacrament every pear 
- accopding to the Rites of the Church, &c. fo2 that by an da made 
primo Will & Mariæ fo; exempting Pꝛoteſtant Diffenters from the 


Church ol England from the Penalties of certain Laws therein 


named, tis enaced, that no Law o2 Statute of this Realm made 


againſt Popiſh Recuſants, excepting the Statutes of 25 Car. 2. and 
30 Car. 2. fo; diſabling Papiſts, &c. ſhall be conſtrued to extend 
to Diſſenters trom the Church of England, who ſhall take the 


Daths pꝛelcribed by the Statue of x Willi & Mariz cap. 1. and ſub- 


ſcribe the Declaration enjopned by 30 Car. cap. 1. Thich Daths 
and Declaration the Juſtices of Peace in their Quarter-Seſſtons 
| 1 are 


** —— 
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ate e obliged to tender to the Perſon r By which Statute of 1 W. 
& M. *tis farther enacted, that (ſuch Perſons who ſhall take the 
ſaid Paths, and ſubſcribe the laid Declaration, ſhall not be liable 
to any Penalties, &c. mentioned in the Statute of 35 Eliz. noz 
22 Car. 2 entituled, An Act to prevent ſeditious Conventicles; 
no ſhould be pꝛoſecuted in any Court fo; Nonconfomnity to the 
Church of England, &c. 

-Then he averred, that he was a Proteſtant Diſſenter on the 
19th of July 1 Will. & Mary and that at the Quarter-Sefſions of 


the Peace then held at Norwich he took the lald Oaths, and ſubs 
Te the Declaration, &c. 


Cbe Plaintiff demurred generally. 


Pro Quer. The intent of the Statute of 13 Car. 2. was not td 
keep Men out of the Church, but to incapacitate ſuch who would 
not confoum, that they might not hold any Office till they came 
in to the Church; fo2 otherwiſe it would be to give a Han op- 
poztunity by his wilful default to avoid an Office of Burthen 
when tis coming upon him; and ſo it was adjudged in Sir John 
Read's Caſe, who was excommunicated fo2 not paying Alimony, 
and becauſe he would not take off the Excommunication when he 
was appointed Sheriff of the County, he was fined 1500 l. 
CTis true, this Statute ſaith, that if the Perſon elected ſhall 
not within a year befoze his Election receive the Sacrament, chat 
it ſhall be void; but as to that, the Statute muſt have a reaſon- - 
able Expoſition (viz.) tt ſhall be void to claim any Benefit to the 
Office to which he is elected, but not ſo vold that he ſhall not be 
puniſhed fo2 not qualifying of himſelf; tis like the Caſes of Bi- 
- ſhops, Deans and Chapters, whoſe Leaſes, if not purſuant to 
the Statute, will be adjudged void; but it hath often been ruled, 
that they are not void to all Intents, but only to the Leſſozs 
themſelves, and againſt their Succefſozs ; fo2 i Statutes muſt * Plowd. 
have a reaſonable Conſtrudion. 110. b. 
Every Man is enjoined by the Eccleſiaſfical Law to take the i Rep. 
Datrament once in a pear, and that is part of the Law of the 
Land: But to ercuſe himſelf, the Defendant ſaith, that there ig 
another Law made primo W. & M. to exempt Perſons from be- 
ing puniſhed foz Nonconformity, which is a very unneceſſary Ex- 
cuſe, 2 — a Puniſhment is not now intended fo2 any thing 
exempted by the Statute, but fo2 an Dffence at the Common Law 
in not qualifying himſelf to take ” Ollice of a Sheri {02 the Ser- 
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vice of the he Government, and which by Law be aunbt to o take up 
on him. 
Then as to the pleading this Rejoinder is a departure from 
the Bar; fo2 he hath pleaded the Statute of 13 Car. 2. which (as 
he alledgeth) made his Election vold by not receiving the Sacra- 
ment within a year ; and in his Rejoynder_ be ercuſeth himſelf 
from taking the Office by pleading another Statute ( viz. ). that 
he ought not to take the Sacrament accozding to the Rites of 
the Church, &c. as a Pember thereof, &c. which is not purſuant 
to the lame thing. 


a Serjeant contra. Jf the Election is made by the Sta 


tute of 13 Car. 2. then the Defendant was never lawfully choſen 


Sheriff, and (0 cannot be puniſhed ; and it would be very incon- 
venient if he ſhould be compelled to ad without a legal Election, 
becauſe he would be uncapable of executing any Pꝛoceſs. 
The Statute intended only to diſable Men who were not of the 
Communion of the Church of England to hold publick Offices, 
and not to puniſh them ik they did not qualifie themſelves ; it 
was made in favour of the Church, and not to inflict Puniſhments 
upon Diſſenters foz Monconfozmnity 3 fo2 they being excluded 
( unleſs they would qualifie themſelves ) the Jyofits of all the 
great and beneficial Places thzoughout the Kingdom, muſt of 
conſequence be enjoyed by Churchmen. 
Chat this was the intent and deſign of that Law, will more 


. plainly appear by comparing the Barcholomew and Oxford Acts 


together; the one enjopns that every Parſon, &c. ſhall within a 
time limited declare his Aﬀſent to the Book of Common Prayer, 
on that his Living ſhall be ipſo facto void. The other enaqs, 
That if they have not declared their Alſent as afozeſaiv, and 
ſhall take upon them to pzeach, that then they ſhall not come 
within five Miles ol a Cozpozation, o2 the Pariſh where he wag 
Parſon, upon Penalty of 401. which ſhews that the firſt ad makes 
the Living only void, but the other inflias the Puniſhment ; 
therefoze the Defendant cannot be puniſhed in this Caſe, becauſe. 
the Statute of 30 Car. makes the Elegion vold, but adds no Pu- 
_niſhment to the Perſon unqualified. 

Asto the Dbjeaton, that the Incapacity ariſes from the default 
of the Defendant himſelf, that cannot be material; fo2 if he re- 
moves from the Coꝛpozation, he ſhall not be puniſhed fo2 not exe 
cuting the Office, and pet he is thereby made incapable by his — 


+ 
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"Tye neglect in not receiving the Sacrament, is not an Offence 
at the Common Law, oz againſt any Statute, tis made ſo by 
the Canons which enjoin the receiving of it thꝛee times in a year; 
ſo that it doth not fall within the Cognizance of the Tempozal 
Courts to puniſh the Dekendant, but by that Law againſt which 
the Offence was committed. | 

But if B. R. ſhould take notice of it, he ought not to be made 
a Criminal upon a bare Pꝛeſumption, fo2 he may be hindzed from 


Cy of it by an Incapacity of Mind, by Stckneſs 62 other- 
wile 


Neither can Sir John Read's Caſe be any Authozity again 
the now Defendant, becauſe he was lawfully appointed to be 
Sheriff, and bis Incapacity incurred ex polt —_ , which is 
different from this Cale, -—- 

But ik the neglec to receive the Sacrament was an Offence 
bekoze the Statute of 1 Will. & Mariz, pet tis not puniſhable 
now; fo2 by that Statute Proteſtant Diſſenters are exempted from 
the Puniſhment inflicted on them as ſuch by any fozmer Laws; 
- and tho they diſſent from the lawful and eſtabliſhed Church, yet if 
they are Pꝛoteſtants, and have taken the Daths and ſubſcribed the 
Declaration, thep are not to be puniſhed fo Nonconfozmity 3 and 
the Defendant hath averred himſelf in his Plea to be qualified 
in theſe Points, and ſo not to be pꝛoſecuted fo: Nonconfount- 
r Cn * 
g e Afterwards in Hillary Term 6 & 7 W. & M. Judg- 
ment was given koz the Plaintiff (viz.) That the Cozpozation 
Act never deſigned to exempt Diſſenters from bearing Offices in 
the Hovernment, but to eſtavliſh a Succeſſion of Perſons wha 
were well affeced to it, foz otherwiſe it would be an Encourage- 
ment fo? ſome Men to perſiſt in their Nonconfounity on purpoſe . 
to avoid Offices of Burthen and Charge, inſtead of bzinging them 
to confo2m, which was chiefly intended by that Statute. 

'Tis. a fault in the Defendant not to have received the Sacra- 
ment at leaſt once in a year, becauſe by the Cnaon Law which 
bath been tecetved here time out of mind, he is obliged lo to do; 
and therefore tis very abſurd to alledge as an Excuſe, what is 
really a neglea ot his duty. 

Ik he had been diſabled by a Judgment in Law, be might have 
been excuſed ; fo? tho his Fault oz Neglet was the occaſion of 


fuch Judgment, yet tis a Mark ſet upon him by the Govern- 
ment. 
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But in caſe of an Excommunicatton where he map remove the 
diſability, there he ſhall not be excuſed, 't 

Chen as to the pleading he doth not ſay, that he could not re- 
ceive the Sacrament, &c. fo? the ſake of his Conſcience ; ſuppo- 
ſing then a Man befoze the Ac of Jndulgence of 1 W. & M. had 
neglected 02 omitted to receive the (ame within a year befoze his 
Election to an Office, no Man will ſay, that it ſhould have ex- 


1 


The Dekendant therefoze ſhould at firſt have pleaded in Bar, 
That he was a Diſſenter from the Church, &c. and then bzought 
himſelf within the compaſs of the Act of Indulgence, of which the 
Court cannot take any notice, becauſe tis a pzivate Ac 3 fo? be- 
foze it was made, the Law did not take any notice of Proteſtant 
Diſſenters, but only of Diſſenters from the Church in general; be- 
ſides, tis an Act which doth not extend to all ſozts of Proteſtant 


Diſſenters, but only to ſuch who ſhall qualifie themſelves as there 
in is pꝛeſcribed. JED 


If therefoze the Act of Indulgence is a pzvate Law, then the 


Coppozation Act will not be a ſufficient Excuſe fo2 the Defendant 
to be exempted from this Office, becauſe the Act never intended to 
ercuſe him who was liable before 3 it was not made fn favour 
of Diſſenters, it intended to make Perſons qualifie themſelves 
the better to ſerve the Government in eſtabliſhing fafthfut Offi- 
cers therein, and ever ſince the making of that Law, when a Free- 
man who was a Diſſenter, was choſen an Alderman of a Cozpoza- 
tion, he never inſiſted upon the Act as an Excuſe, but ſubmitten 
to a Fine, and (a muſt the Defendant. 3 . 
But ane Judge, (and the Loꝛd Keeper, as it was ſaid at Bar) 
being of a contrary Opinion (viz.) That the Defendant was ſuf- 
ficiently puniſhed by the Cozpozation Ac, in being diſabled to 


hold any Office oz Emplopment of ]Nofit, and now to puniſh 


him by an Jnfozmation, would be a double Puniſhment koz one 


Offence, which the Law will not allow; therefoze there being a 
appearing 


Capias againſt the Defendant pro fine, and he now 
tn Court, he was fined five Marks and no moze. 


* 


* 
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Rex & Regina verſus Kemp. 
Mich. 5 Willielmi, &c. Rot. 333. 


Cire fac. out of the Petty bagg to repeal Letters Patents; 

&c. letting fonh, That King Charles the Second did on the 
25th of Julii, Anno 12 of his Reign grant to Martin the Office 
of Searcher in the Pozt of Plimouth, quam diu Domino Regi 
placuerit. 1 


That on the 14th de January, Anno 25 of his Reign, the 


King by Letters Patents reciting the Gzant to Martin, &c. did 
grant this Office to William Fryer fo; life, habendum cum poſt 


mortem ſurſum redditionem vel forisfacturam of the ſaid Martin, 


it ſhould be void, with a non. obſtante to the Statute of 14 R. 2. 
Cap. IC. | . 


William Fryer on the 24th of December, Anno 27 Car. ſur- 


rendered his Intereſt to the King, who in conſideration thereof 


the ſame day did grant this Office to Henry Kemp fot life, to com- 
mence upon the Death, Surrender, Foxfeiture, oz other ſooner 


determination whatſoever of the Eſtate of Martin, and in the 
ſame Letters Patents grants it to William Kemp fo? life, upon 


the, Death, Surrender, 02 Foxfeiture of Henry Kemp and Mar- 


an, 1 . 
Henry Kemp died, Martin ſtill ſurbiving, then the King died, 
ſo that Martin's Patent was void, fo2 he having only an Eſtate at 


will tnſifted that it was not only determined by the Hzant made to 


Fryer, but by the Demiſe of the Ging, and William Kemp being 
poſſeſſed of the Office by vertue of the laſt Gzant, a Scire fac. was 
bꝛought to repeal it, to which he demurred. Be 


The Queſtions were, LE DE 
(1.) eathether the Gzant made to William Fryer was good oz 
not; fo2 if that fails, then the Gzant to Kemp is votd. 
(2) CUbether the King can grant an Dffice to commence in 
r | | | 
(I.) The Sꝛant to William Fryer is void, becauſe the Eſtate of 
Martin being only during pleaſure, it was too weak to ſupport a 
Gzant of this Dffice in Reverſion, which was likewiſe to com- 
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King's Mill. 


bꝛought by the King it was repealed, 


mence upon ſuch an uncertainty as the Determination of the 


* 


Belides, the King was miſtaken in his Gzant both in point of 


Law and in fan, | 


Firſt in point of fact, becauſe he intended to grant an Eftate in 
Reverſion to Fryer : now Martin having an Eſtate at will, and 
if that Mill be determined by the grant it (elf to Fryer, then the 


king had the Office in poſſeſſion, and Fryer muſt have it ſo, which 


was never intended. 5 9 5 
Tis plain that the King thought that Martin had a mote dura⸗ 
ble Eſtate when the made the Gzant to Fryer, fo2 Martin's Patent is 
recited in Fryer's Gzant, which Patent was then actually determin- 
ed; now where an Office oꝛ an Intereſt in an Ollice is recited to 
be in being when in truth it is not lo at the time of the Gzant, 

tis enough to make that Sꝛant void. | 
King H. 7. Anno 9 of his Reign, by Letters Patents made 


Robert Blague Remembtancer of the Exchequer fo; life, who 
Anno 3 H. 8. was made one of the Barons of the Exchequer, 


quam diu ſe bene geſſerit, he ſtill executed his firſt Office by De- 
puty, and afterwards, viz. 7 H. 8. he got leave of the King to 
grant it to his Son fo life, when it ſhould be vold by his death 
02 ſurrender, 02 by any other means whatſoever, but becauſe he 
had no right to the Dffice after he was Baron, therefoze it it was 


held that the Gzant to the Son was void, and a Scire fac, being 


* 


= 


'Tis obſervable that the King doth not ſay ex certa ſcientia 


mero motu damus, &c. Now (uppoſe he had died befo2e Martin, 
as in fac he did, that would certainly have determined his Intereſt, 
but pet the Patent ſaith that Fryer's Interſt ſhall not commence, 


7 


but upon the Death, Surrender, oz Fozkeiture of Martin. 


Sir Thomas Moor being poſſeſſed of a Term fo2 44 years was 
attainted of Treaſon, the King ſeized it, and made a Gant 


thereot to Phillips habendum fo2 21 years after the end of the 


Term made to Sir Thomas, now this Leaſe to Philips was ad⸗ 


judged void, becaule the firſt Leaſe fo2 44 years being foxfefted by 
Attainder was ertinguiſhed in the King long bekoze that Leaſe was 


made, lo that the Eſtate and Jntereſt to Philips, was not well 


limited in the Commencement, which ſeems to come near the 
Caſe at Bar; fo2 by the grant to Fryer his Intereſt was to com- 
mence upon the Death, &c. of Martin, when it actually commenc- 
ed in poſſeſſion, becauſe Martin had only an Eſtate at will which 
was determined by that very Gzant made to Fryer. _ 5 
— ER — 2. he 


1 
* 1 


2. The King was miſtaken in the Law, fo by the premiſes in * 


his Gzant his will (as to Martin's Intereſt) being determined, 


then the Habendum to Fryer after the Death of Martin can have 


na operation, becaule it's office is to limit, and not to revive 02 


extinguiſh. 
And the non-obſtante to the Statute of R. 2. will not help, be⸗ 


cauſe the Gzant ta Fryer is void; tis true the firſt Gꝛant ts recited 


in the ſecond, ko; otherwiſe it had been clearly void by the erpꝛels 
words of the Statute of 6 H g. cap. 15. which Law was made on pyer 23), 
purpoſe that the King might not be deceived his G2ants ; but 339. 


this recital of the firſt Gzant muſt be intended at the Suggeſtion 
ok the Party, and he having falſly inkozmed the King, viz. that 


the Szant to Martin was in being when the King had determined | 
his will, that falſe infomation being the conſideration upon which Rep. 55 b. 


the ſecond Letters Patents were grounded ſhall avoid the Gant. 7 co, Car. 


If therefoze the Gzant to Fryer was void in its Creation, then! 
bis Surrender to the King muſt be likewile void, and ik any thing 


paſſed by the ſecond G2ant to Kemp, it muſt be an Eſtate in poſ- 


ſeſſion, and muſt veſt pzeſently which was never intended; it can- 
not be an Eſtate fo2 life in him to veſt in futuro, fo? the Law will 


not allow any fractions of an Eſtate fo? life. 


And to pꝛove that at the time of the ſecond grant the King had 
this Office in poſſeſſion, the Caſe of one Philpot was cited, wbich 
was mentioned by the Chief Juſtice Flemming, Anno 2 Eliz. in 
his Argument in, my Ld. Rutland's Caſe, viz The King made 2 Brow: 
a Leaſe fo2 years, and afterwards reciting that Leaſe, he granted 24" 
the Reverſion to another ; but befoze the Letters Patents were 
ſealed, the Leſſee (urrendered the Term, it was held, That by 


this means the Gzant of the Reverſion was void, becauſe the , 
Ving intended to paſs a Reverſion who had the poſſeſſion himſelf { 


at the time of the Gzant, lo that when his Gzants cannot have 
the operation which is intended by him, they muſt be votd. 


E contra. Nothing has been laid why the Gant to Fryer hould N 
be void, but that by the making of the Patent to him the King 
had determined his (NUill as to Martin, fo that at that time he had 
an Eſtate in poſſeſſion, which he granted as a Reverfion, and 
therefoze his Szant was void ; but it appears to be otherwiſe upon 
teading of the Letters Patents, fo2 the King has therein recited 


the Eſtate at will to 1 which youu that be did not intend to 
determine it. p 
2 
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* has been objected, That Fryer 8 Patent 18 is void, becauſe the 
limitation of his Intereſt is different from what was intended by 
the King, fo2 it was to commence upon the Death, Forfeiture, or 
Surrender of Martin ; Mow tho in fac it did not commence by 
either of thoſe means, but by the Death of the King, pet this 
cannot be an Dbjection- of any weight, becauſe theſe wozds were 
only to ſhew when his Title ſhall begin, and if the King is mil⸗ 
taken in that matter tis not to his pzejudice; and therefoze his 
Gant cannot be void koz this wong commencement, 02 fo the 
uncertainty when it ſhould commence. 

'Tis true it might have been made much better, but ill tisa 
good Gant, and that within the reaſon of the Biſhop of Bath's 
Caſe, which was thus, viz. he made Leaſe to Eliz. and Robert 
Colin fo2 60 years, in which there was a Pꝛobiſo, That if they 
die within the Term, the Biſhop and his Succeſſo2s might re-enter. 
Robert ſurvived Elizabeth, then the Biſhop died, and in 18 Hl. 
another was conſecrated, who made a Leaſe of the ſame Land to 
Clark fo2 60 years, when it ſhould be void after the Death, For- 
feiture, or Surrender of R. Coſin, who died within the Term firſt 
granted. 


It was objected in that caſe that the Commencement of the ſe- 


condLeaſe was uncerrain,fo} it muſt be npon one of thoſe thiee acct- 


dents, and therefoze it was void, becauſe uncertain, upon which of 
thoſeContingencies it hould commence,fo? if it did not begin upon 
forfeiture or Surrender, ft could never begin in poſſeſſion upon the 
death of R. Coſin, becauſe the firſt Leaſe was not void upon bis 
Death; fo2 it was voldable by re-entry of the Biſhop, but it was 
adjudged that the ſecond Leaſe did veſt in point of intereſt im- 


mediately, and ſhould not wait to take effec in poſſeſſion at the 
end of the Term firſt demiled, if that Leaſe ſhould not hap- 


to determine by either of thoſe thꝛee accidents ; (0 that its com- 
mencement in intereſt was certain enough. 

In which caſe it was allo agreed, That if it be doubtful whe⸗ 
ther the King hath a Title to grant oz not, by reaſon of a fo2mer 
Leaſe in being, which may be either good oz not, and the 
ſecond Leflee accepts a Leaſe of the ſame Lands habendum after 
the end or determination of the fozmer Leaſe, and if that Leaſe 
ſhould not happen to be good, then from ſuch a feaſt fo2 lo many 
years, &c. 
ſeems to be very uncertain, yet tis good in the caſe of the King, 
becauſe the firſt Leaſe muſt be void 0z not; if void, then the ſecond 


Leaſe 


Now tho the commencement of ſuch a Leaſe as this 


N ** 
9 7) 


Leaſe commences ; from the Feaſt, &c. if good, then from the | = 
determination of the firſt Leaſe. 
A Gzant of a Stewardſhip of ſeveral Panozs by name without 
mentioning in what County, is very incertain, becauſe the Ring 9 Rep. 42, 
may have divers Manois of the ſame name in ſeveral Counties, 
and no Iſſue can be taken which Manoꝛs the King intended ta 
grant; but pet ſuch a Patent has been held good. . 
Do a Gzant to the Earl of Rutland a tempore plenæ ætatis, ep 55. 
when in truth he was of Age long befoze, yet it was adjudged a 
good Patent, becauſe it was the Intent of the King that it ſhould 
commence from that time; and if that could not be, then fo? the 
time to come. But the moſt material Queſtion was not debated 
by thoſe who argued on the other ſide, viz. 
CUhether an Eſtate fo? life in an Office map be granted in fu 
turo to commence after the determination of an Eſtate at T74tll ; 
koꝛ if this can be done, tho tis a Grant in Reverſion, yet there 
needs no precedent Eſtate to ſuppozt it. 
As to this matter the King hath a general Power to grant 
Difices in Reverſion ; it hath been a doubtful Point whether a 
miniſterial Office could be ſo granted in the caſe of a common 
- perſon, but it was never queſtioned but the Ring might do it, 
who hath a ſpecial Pꝛerogative fo2 that very purpoſe, and there- E44 6. 
foze Anno 15 Eliz. it was the Opinion of my Low Dyer who was? fl. +." 
a Learned Judge, that a Biſhop could not grant the Dffice of a n ©. 
Regiſter in Reverſion without pzeſcribing (o to do, becauſe in p20- Bro. tit. Pa- 
pꝛiety of Speech there is no Reverſion of this Office, tis only a tent plito 
- nomination of the Perſon who ſhall ſucceed the Dffice in Poſſelli⸗ 52. 
on, but the King map grant it after the life of the Perlon fn being, 1 Leon. 31. 
tho not by way of Reverſion, but only reciting that ſuch a one 2!® 305 be 
hath an Effate foz life, nos de gratia ſpeciali, &c. conceſſimus of- Ho 8 
ficium, &c. to the Gzantee habendum poſt mortem, &c. 

But as to this matter the Law is now altered (viz.) That a Bi- ha Car. 
ſhop may grant the Office of Regiſter in Reverſion without re- 279. 
citing the Eſtate of the firſt G2antee 3 and ik lo, certainly the 2 Roll. Abr. 
King may grant this Dffice in futuro; and the rather, — 4 in 157. 
ies very nature he hath only a Right of Nomination, and the 

SGzantee himſelf hath little moze in it than a bare Authozity with. 
out an Jntereſt'; he hath only a Power to ſearch fo2 pꝛohibited 
Goods either impozted 02 erpozted at Plymouth; andit was never 


et dented, but an ANGIE (as this is) might be granted in 
turo, 


Tis 
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*Tis no Object ion to ſay, that a Freehold in Lands, &c. cannot 
be thus granted: CTis true, the Law is ſo in the Caſe of a Free ⸗ 
hold of Lands which are alwaps in being, fo2 otherwiſe it would 
be in abeiance, which is not allowed but in particular Caſes, and 
it would be to make Fractions of Eſtates, ngither could Livery of 
Seiſin be had in ſuch Caſes ; but none of theſe Reaſons concern 
an Dffice whichhath no eriſtence but at the pleaſure of the Gzan- 
toz, and 18 no longer in being then whilft it continueth in 
Gant. 

But the Mil dom of the Law bath made a difference, even in 
Offices themſelves (viz.) between ſuchas are in Fee eriſting, and 
uch as are only granted fo2 Litg.o2 at Uli, and then Dffices in 
Fee will fall under the ſame Aules with other Jnheritances, but 
Offices fo Life may be granted in futuro by the fame Reaſon as 
a Rent 02 a Common map be granted to a Yan and his Þeirs; and 
therefoze in this Ozant the King was neither miſtaken in Fac oz 
. = fo2 this Dffice map be granted in futuro after the deter- 

nation of an Eſtate at ITlill, which is not to ſuppozt the ſubſe: 
_ Gzant, but the Recital of it is only to ſhew when that (hall 
take place. 


Curia. The King may grant an Eſtate in an Office to com- 
Mence in futuro, 02 upon a Contingenrp, which Eſtate ſhall ariſe 
out ok the Jnheritance he hath in the Office it ſelf, fo2 ſuch he may 
have in point of Jntereſt, tho not in Execution. 

Now admitting that the Eſtate at Cll which Martin had, was 
determined, yet the Gzant to Fryer ſhall be good, and by conſe- 
quence after his Surrender the Gzant to Kemp ſhall be alſo good; 


. fo2 there was ſuch an Dffice as this of Searcher, &c. tho no E- 
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ſtate in the Office was in being when the Gzant was made ta 
Fryer ; and if ſo, then by that Gꝛant a new thing was created to 
commence in futuro after the Death, &c. of Martin; and ſince 
Corbet's Caſe it hath not been doubted but a Rent de novo may 
be granted to commence in futuro, fo2 tis a Creature of the 
Grantor , and this being in the King's Caſe, he may conſtitute 
bis Gzant in what manner he thinks fit. 

There have been many (uch Grants of late years, andit will be 
very hard to aſſign a Reaſon why a Gzant to commence in fururo, 
ſhould not be as good where there is no (uch Eſtate 02 Jutereſt 
in an Office in being. 

This is not a Remainder 02 Reverſion : ; tis not the one, becauſe 
not created when the particular Eſtate was granted, no? the 0- 
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ther, becauſe there is no Jnheritance in this Dffice, but fill tis 
a good Grant by way of Reverſion (viz.) habendum after the 
death of the firſt Grantee, &c. and ſuch Grants have been held 


good in Law; wherefoze in Trinity Term following Judgment was 


© given oz the Defendant. "Fes 


Knipe verſns Edwin. 


mit the Defendant to the Office of Bailiff there, upon 
the Nomination of the Duke of Ormond who is High Steward, 
and it was inſiſted, That he could not have an Aſſze, becauſe he 
had neither any Seilin oz Frechold befoze admittance. | 

E contra. 'Tis the Dean and Chapter, and not the High 
Steward, who uſually appoints a Perſon to this Dffice 3 fo2 of 
common Right they who have a Franchiſe oz Retorna Brevium, 


have alſo Power to put fn a Bailiff, which the Dean and Chapter 


hath in this caſe, and accowdingly they habe always granted this 


Office; and when the Perſon is in, he is ſtiled Ballivus Decani & 
Capituli, &c. and tis they who are to anſwer fo2 his Milcar⸗ 


riages. Ne hs Ln: : 
A Mandamus is aPterogative CArit, and uſually granted where 

the publick Juſtice of the Nation is concerned; but here is a 

Diſpute between two Perſons about the Right of Nomination 


tothisDffice, and Knipe is admitted by the Dean and Chapter, 


and \wozw-into it, (o that he hath a Freehold fo? like; and this 
Crit was never pet granted to try Titles; if Edwin hath any 
Prejudice, he may bzing an Action on the Caſe, as a Clerk ma 


- againſt an-Archdeacon who refuſes to admit him, but cannot have 
A Mandamus. = 


Ouria. AnAdton on the Caſe will not put the Man in Poſſeſ- 
ion of. the Office, fo2 by that he ſhall only recover Damages: a 


Mandamus was granted, but without Pꝛejudice. | 


n | | D 0 Reeve 


Mandamus to the Dean and Chapter of Weſtminſter to 
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Reeve verſus Long. 


3 Levin DL Rroz ok a Judgment in the Common Pleas in Eſectment 
405. fz Lands in Milkſham in the County of Wilts, in which 
, ic, there was a ſpecial Uerdic found to this effect (viz.) That John 
3 Long Eſq; was ſeized of the Lands, &c. in Fee, who by his lat 
Geol Ae Ulli dated the 20th of July 1676. din deviſe the ſame to his Me. 
5 * pbew Henry Long ( the eldeſt Son ol his Bꝛother Richard Long) 
W. a. for life, and after his Deceaſe to the firſt Son of the ſald Henry 


Long lawfully begotten, and the Þeirs Males of the Body of ſuch 
firſt Son lawfully iſſuing, and fo2 default of ſuch Jſue, to the ſe- IM 
cond, third, fourth, fifth, &c. and every other Son of the Body of 
the ſatd Henry Long {awfully to be begotten ſucceſſively one after 
another, and to the Þeirs Males of their reſpexive Bodies; and 
fo2 default of ſuch Jſſiie to Richard Long the Defendant, ſeconn 
Son of Richard Long, fo? life, and after his deceaſe, to his firſt, | 
lecond, third, &c. and every other Son, ut ſupra, with divers Re- 
mainders over. i = a da - 
John Long died, and Henry entred, who had Jfſue one Daugh- Me 
ter, and about Lady-day 1687. died, leaving his ie enſeint 
with a Son, who was bozn about ſir Months after the Death of 
his Father. But upon the Death of Henry without Jſſue-male, 
Richard Long being the next in Remainder, entred, &c. and af- 
terwards the kpoſthumus Son by his Guardian entred upon him, 
and thereupon Richard bzought this Ejeament, and had Judg- 
ment in the Common Pleas, which Judgment was ſaid to be er- 
Cis plain that Henry the after-bozn Son is Heir at Law, and 
ik this Mill had not been made, he would have inherited; and 
therekoze the intention ok the Teſtatoz muſt be very clear in the 
Will it ſelf to diſinherit this Petr, otherwiſe he muſt not be de- 
feated of the Eſtate. 5 Tr 


9 


2 25 . r 1 wb 2 ESO OTH n Nr * grit SE = " » 4) 5 SLED 
72 / GIS . ROSE) D EXT 185 8 r E 1 
C CC % F i „ . 
M C c og TS . AN need: 
* F 22S ALTOS OTTER ory Ent FF / I ö <br SED ee IL EE 


But his Intention (which is the only conſiderable thing in the 
TUill ) appears to be of another nature; fo2 throughout every 
Paragraph tis plainly to be collected, that he intended his Land 
ſhould go, and be continued in the Heirs males of his Familp ſuc- 
8 3 . 

This muſt therefoze be an Executory Deviſe, and not a con- 
tingent Remainder ; and the rather becauſe 'tis in the Caſe of a 


92 = Will by which Eſtates do paſs otherwiſe than by Conveyances 
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at the Common Lam; and the Law will not ſuffer this to be con- 
ſtrued a contingent Remainder, becauſe that would be to diſinherit 
an Peir upon a nicetp againſt the plain Intention of the Teſfa- 
That Intentions govern in Mills many Authozities may be 50 Elis. 
cited (viz.) It the Father, having thiee Sons deviſes his Land to 424. 
his eldeſt Son in Tail, Remainder to His ſecond Son in lite 
manner, Remainder to his third Son in Fee, and the eldeſt Son 
happens to die in the like time of his Father leaving Jſſue, it has. dur if che 
been held that ſuch Iſſue ſhall inherit without a * new Publica Peviſe had 
tion of the Till, becaule it was not the Intention of the Father been co: a 
to diſinherit him. PE | „Stranger, 
Ak therekoꝛe this is a ſpringing Remainder, then the Freehold che Wil 
ſhall veſt in Richard till the Son of Henry was bozn, and then it wut be new. 
ſhall veſtin him; and to pꝛove it to be a ſpringing Remainder oz Publiſped. 
Executory Deviſe that noted Caſe of Pell and Brown was ctted, 
which is repozted in ſeveral Books (viz.) the Father being leiled 
in Fee, and having Iſſue thiee Sons, William, Thomas and Ri- 2 Cro. 590. 
chard, deviſed it to Thomas and his Heirs, poping Richard 20 l. 1 Roll. Abr. 
per Annum, &c. and if Thomas died without Iſſue, living Willi- 611. 
am then to him in fe. 2 Roll. Rep. 
Thomas entred and ſuffered a common Recovery to the uſe of 
himſelf and his Heirs, and deviſed it to A, and died without JC. 3 * 
ſue in the like time ok his Bzother William to whom the Land © 
was adjudged ; fo2 Thomas had no Eſtate- tail, but a limited fee 
which was determined by his dying without Jſſue, libing Wil- 
liam, whoſe Jntereſt muſt ariſe upon a Contingency (viz. ) by way 
of Executory Deviſe, fo2 Thomas might have ſurvived him, oz 
might leave Iſſue living William, and therefoze this Recovery 
could be no Bar, becauſe the Eſtate of William did not depend 
upon that of Thomas, but was col!ateral to it, and a meer poſſi- 
- bility which a Recovery could not effec, and which it would have 
Done if it had been a Remainder veſted; eder ſince this Cale 
Executory Deviſes have been allowed not abſolutelp upon a dying 
without Iſſue, but dying ſo in a particular time, foz otherwiſe 


Eſtates might be continued to perpetuity which the Policy of the 
Law will not endure. 


To pzove likewiſe that the Freehold ſhall veſt in the Heir till co. Elz. 
the Contingency happens, a Judgment was cited in B. R. 43 E. $79. 
liz. viz. A Man Deviſed his Lands to M. fo? a term of years, Noy 43. 
which was to commence at the next Michaelmas after the death 

of the Teftatoz, Kemainder to * and his Heirs, the Queſtion 


ED. was 


* 3 


ach FIT EM in B. R. 1694 


| wes; Whether this was a good Remainder ? tis plain tt could 


not take place eo inſtanti, that the particular Eſtate determined, 
becauſe of the term fo2 years coming between thoſe Eſtates; 
but it being in the Cale of a Devile, the Freehold in the mean 


time ſhall deſcend to the Heir of the Deviloz, 


2 Sand, 390. 


1 Rep. 66. 


muſt be limited upon an Eſtate in Fee-ſimple, and it ought 


is a particular Eſtate to ſuppozt it. 


tied again; then the Heir of the Deviſo2 by Bargain and Sale 


Remainder was deſtroyed, becauſe every contingent Remain-⸗ 
der muſt take place eo inſtanti, that the particular Eſtate deter- 
mines 02 veſts during the — Eſtates now it could not 


E contra, This is a contingent Abe, fo) if it hould 
be an Executory Deviſe, then a perpetuity would be introduced, 
becauſe if tis executo in one, it may be ſo in all the Deviſees : 
and therefoze it would be againſt the known Pqinciples of Law 
to make it an Executory Deviſe, eſpecially in this Caſe where 
the Teſfato? was not ſure that Henry Long would have a Son ; 


fo that 'tis a plain Contingency, which not happening in time, 
nothing remains in him to make it exkcutozp. 


There are two things to make a Devile executory, (viz) it 


to be limited upon a Condition, both which are wanting in 
this Caſe ; neither can any Remainder be executozy where there 


As fo? inſtance, A Deviſe was to his Mike fo! life, and to a 
Son after the Death -of his Mother, if the ſhould have a Son; 
and if he die bekoze he came to age, then to the right Peirs of 
the Deviſoz, which Deviſoz died without Jſſue, his ite mar- 


enrolled, &c. conveyed the Reverſion to the Pusband and Wife, 
who had afterwards a Son bozn; now it was adjudged, that the 
Eſtate limited to that Son {hall not enure by way of Executory 
Deviſe, becauſe that is never allowed where a Contingency is 
limited to depend upon a Freehold capable to ſuppozt it; fo? the 
Mother had a Freehold fo2 like, and therefoze ft was adjudged 
a contingent Remainder to the Son; and the Þeir at Law ha- | 
ving a Keverſion in Fee in bim by deſcent, it was held, that 1 
the Remainder was deſtroped by his conveying that Reverſion 5 
to the particular Eſtate fo? life in the Mother befoze her Don was 4 
boꝛn. 

But Archer's Caſe was relied on as an Authozity in Point 
( viz.) A Deviſe to the Father for Life, Remainder to his next 
Ieir-male in Tail-male 3 the Deviſo2 died, the Father made a 
Feoffment with Warranty, adjudged that by this means the 
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take place eo inſtanti the particular Eſtate determined, fo2 that 
being gone by the Feoffment, the Son could not be Heir to his 
Father who was then alive ; foz nemo eſt hæres viventis, and 
therefoze could not enter koz a Fozkeiture, neither could it veſt 
during the particular Eſtate, becauſe that was actually fozfetted, 

So here in the Caſe at Bar, the Eſtate being limited to 
Henry Long fo? life, Remainder to his firſt Son, and Henry 
dying befoze that Son was bozu, the Remainder could not 


veſt in him who was not then in being, and the particular E- 


ſtate being determined by the Death of Henry, it muſt go 
over to the Defendant who was next in Remainder. 

As to the Caſe of Pell and Brown, the great labour there was 
to make it an Eſtate⸗tail in the firſt Devilee, which not being 
allowed, then it muſt be a void Limitation to the next, unleſs 
conſtrued to be an Executory Deviſe to him, and that was 
the reaſon of that Judgment on purpoſe that the Intent of 
the Teſtato2 might be fulfilled; but that differs from this Caſe, 
| becauſe the Perſon to whom the Eſtate was deviſed, was in 
being, but 'tis otherwiſe here; and (o the Judgment in the 
Common Pleas was affirmed without anp farther Argument, 


but in Michaelmas Term following it was reverſed inthe ouſe 


TRE 
Nichols verſus Pawlet. 


12 an Action on the Caſe the Defendant pleaded, that the 
Plaintiff was alienigena bozn in France under the Allegiance 
ok the French King, adverſar Domini Regis & Dominæ Reginæ 
de patre & matre inimicis ipſorum Domini Regis, &c. nunc & 


eidem adverſario ſuo adheren' oriundus & ingreſſus in Regno 


Angliæ abſq; ſalvo conductu, &c. Et hoc paratus eſt verificare 


ubi quando, &c. Et prout Curia dicti Domini Regis & Dominæ 


Reginæ conſideraverit unde petit Judicium, &c. 

The Plaintiff replied, quod ( ipſe eſt) eſt indigena in Regno 
Angliz ſub ligeantia dicti Domini Regis & Dnæ. Regnz nunc de 
patre & matre amicis eorundem Domini Regis & Dominæ Reginæ 
nunc oriundus & natus apud London. præd. in parochia & warda 


præd. & non aliengiena prout præd (the Defendant) ſuperius 


allegavit & hoc petit quod inquiratur per patriam, &c. 


The 


Paſch. 6W.& M. in B. R. 1694, 
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be Defendant demurred generally, and it was adjudged, 
that the Jſſue was not well taken, becauſe the Plaintiff ought not 
to have concluded to the Countrey, fo2 there being new matter 


ppoztunity to rejoin. l 8 
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= Term Sanct. Trin. 


Appeal 
of Mur- 
de 7. 


Anno 6 Gulielmi & Mariæ Regis 
næ in Banco Regis, 1694. 


. 


& Regi- 


Midd. ſſ. M Ohannes Law nu- 
per de parochia 
Sancti Egidii in 
Campis in Com. prædict. ge- 
neroſus attachiat. fuit per corpus 
ſuum ad reſpondend. Roberto 


Wilſon generoſo fratri & hære- 
di Edwardi Wilſon generoſi de 


morte præd. Edwardi quondam 


fratris ſui unde eum appellat & 


ſunt pleg. de proſequendo ſcilt. 
Carolus Williams de parochia 
ſancti Jacobi infra libertatem 


Weſtm. in Com. præd. tape- 


Tbe 


Couni. 


tiarius & Johannes Wheeler de 


parochia Sanctæ Mariæ le Sa- 
voy in Com. præd. generoſus 
& unde idem Robertus Wilſon 
frater & hæres præd. Edwardi 
Wilſon in propria perſona ſua 
inſtanter appellat præd. Jo- 
hannem Law de eo quod ubi 


Wilſon verſus Law: 


przd. Edwardus Wilſon fuit in 
pace Dei & Domini Regis & 
Dominæ Reginæ nunc apud 
præd. parochiam Sancti E- 
gidii in Campis in præd. Com. 
Midd. nono Die Aprilis An- 
no Regni Domini Guliclmi & 
Dominæ Mariæ Dei gratia An- 
gl. Scotiæ Franciæ & Hiberniæ 


Regis & Reginæ fides defen- 


ſor. &c. ſexto circam horam 


primam poſt meridiem ejuſdem 


dici ibi tunc venit præd. Jo- 
hannes Law felonice ac ut fe- 
lo dictorum Domini Regis & 
Dominæ Reginæ nunc inſidian- 


do & ex malitia ſua præcogitat. 


& inſult. præmeditat. contra 
pacem dictorum Domini Regis 


& Dominæ Reginæ nunc coro- 
nam & dignitatem ſuas ac eiſ- 


dem die Anno hora & loco vi 
| & 


—_— — 


W l 


_— 
mn th 


The place 
where 
. 
Wound 
WAS, 


4 
* 
S R 


ſolidorum quem ipſe idem Jo- 
han. Law in manu ſua dextra 


& armis &c; felonice yolunta- 
arie & ex malitia ſua præco- 
gitata in ipſum Edwardum 


Wilſon inſultum fecit & pred. 
Johan. Law adtunc & ibm. cum 
quodam gladio de ferro & cha- 


libe confecto valoris quinque 


adtunc & ibm. extract. ha- 
bor” & tenuit eundem Ed- 
wardum Wilſon in & ſuper 
ſuperiorem partem ventris ipſi- 
us Edwardi Wilſon juxta pectus 
& medium coxporis ejuſdem 
Ed wardi adtunc & ibidem vio- 
lenter felonice voluntarie & ex 
malitia ſua præcogitata percuſ- 
ſit pupugit & inforavit Anglice 
did ſtrike ſtab and thzuſt in 
dans eidem EdwardoWilſon ad- 
tunc & ibidem cum gladiopræd: 
in & ſupet prædiſuperiorem par- 
tem ventris ipſius præd. Edwardi 
Wilſon juxta pectus in medi; 


um corporis ejus unum vulnus 
mortale latitudinis duorum pol- 
licium & profunditatis. quinq; 
pollicium de quo quidem vul- 


nere mortali idem Ewardus 
Wilſon adtunc & ibidem inſtan. 
ter obiit & ſic præd. Johannes 


Law adtunc & ibidem ſcilicet 
dicto nono die Aprilis Anno 


ſexto ſupradicto circa horam 
primam poſt meridiem ejuſdem 
diei apud præd. parochiam 
Sancti Egidii in Campis in 
Com. Middleſex præd. modo 
& forma præd. felonice volun- 
tarie & ex malitia ſua præcogi- 
cata præfat. Edwardum Wilſon 
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interfecit occidit & murdravit 


contra pacem dictorum Domi- 


ni Regis & Dominæ Reginæ 
nunc Coronam & dignitatem 
ſuas Et quam cito idem felo 
dictus Johannes Lay feloniam 


& murdrum præd. feciſſet ipſe 


idem Johannes Law fugit prz- Frugum 
dictuſque Robertus Wilſon fecit. 
ipſum Johannem Law recenter 
inſequutus fuit de villa in vil- 

lam uſq; quatuor villat' propin- 

quiores & ulterius quouſq; &c. 

Et fi dictus felo feloniam & 
murdrum præd. ei in forma 


præd. impoſitum velit dedice- 


re idem Robertus Wilſon hoc 


paratus eſt verſus eum probare 
prout Curia, &c. 


Et præd. Johannes Law in The De- 
propia perſona. ſua venit & Fendant 
petit auditum brevis de ap- 74% . 
pello præd. & retorn ejuſdem , 
verba. ſcilicet Guilielmus & turn. 
Maria Dei Gratia Angliæ, 
Scotiæ, Franciæ, & Hiberniz 

Rex & Regina fidei defenſores 

& c. vicecom Middleſex ſa- 

lutem quia Robertus Wilſon ge- 
neroſus frater & hæres Edwardi 

Wilſon generoſi fecit te pſecur' 


de clamore ſuo proſequendo 


per Carolum Williams de pa- 
rochia ſancti Jacobi infra liber- 
tatem Weſtm. in Comitatu tuo 
tapetiarium &JohannemWhee- 


ler de Parochia Sanctæ Ma- 


riæ le Savoy in Comitat. tuo 


generoſum ideo tibi precipi- 


mus quod attachias Johannem 
Law 
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Law nuper de parochia ſancti 
Egidii in Campis if Comitatu 
tuo generoſum per corpus ſuum 

ſecundum legem & conſuerudi- 
nem regni noſtri Angliæ ita 
quod eum habeas 
nobis a die Paſchæ in unum 
menſem ubicunq; tunc fueri- 
mus in Anglia ad reſpondend. 
præ fat. Roberto Wilſon de mor- 
te præd Edwardiquondam fra- 
tris ſui unde eum appellat. & 


habeas ibi tunc hoc breve Te- Johannis Law ſuperius ad bre- murrer- 


ſte nobisipſis apud Weſtm. 

xix die Aprilis Anno regni no- 

ſtri ſexto, Martin. Virtute iſtius 

brevis mihi direct. Attach. feci 

Tze Re. infranominat. Johannem Law 
turn. per corpus ſuum cujus quidem 
corpus ad diem infracontent 

coram Dno Reg. & Dna Regina 
ubicunq: &c. parat. habeo prout 
interius mihi præcipit. Reſponſ. 
Thomæ Abney Militis & Wi 

lielmi Hedges Militis Vic. 
Quibus lectis & auditis præd. 
Pleads Johannes Law defendit vim 
in abate- & \njuriam quando &c. & om- 
ment to nem feloniam & quicquid &c. 
the Writ & petit judicium de brevi origi- 
on & narratione præd. quia 
dicit quod breve illud & re- 
torn' inde necnon narratio 
præd. ſuperinde minus ſuffi. 
cien in lege exiſtunt ad com- 
llend. eundem Johan. Law 
adinde reſpondend. quodq; ip- 
ſe ad breve præd. ſic ut præfer- 
tur retornat. ſeu ad narratio- 
nem præd. ut præfertur decla- 
rat. neceſſe non habet nec per 
legem terræ tenetur reſpondere 


n ee | 


& hoc paratus eſt verificare un- 
de petit judicium de brevi re- 
torn. & de narratione præd. & 
quod breve illud caſſetur &c. 
& quoad feloniam & murdrum And not 
præd. idem Johannes Law dicit g 0 
quod ipſe non eſt inde culpabi- He AAur. 
lis & de bono & malo ponit ſe 2% and 
ſuper patriam & præd. Rober- 
tus Wilſon ſimiliter &c. upon, 
Et præd. Robertus Wilſon Jeynder 
quoad præd. placitum prædicti in De- 


ve ipſius Roberti Wilſon præd. 
in forma præd. placitat. dicit 
ou breve illud & retorn. in- 
de ac materia in eiſd. content 
bona & ſufficien' in lege exiſ- 
tunt ad prædictum Johannem 
Law adinde reſpondere com- 
pellend. & hoc paratus eſt ve- 
rificare unde ex quo dictus Jo- 
hannes Law nihil allegavit aut i 


agaſſignavit in quo breve illud 


ſive retorn. ejuſdem malum vi- 
tioſum ſeu defectivum exiſtit 
idem Robertus Wilſon petit ju- 
dicium & quod idem breve 
ſuum & dict retorn' ejuſdem 
bona & ſufficien in lege adju- 
dicentur, &c. Et quoad præd. 
morationem in lege ſive pla- 
citum prædicti Johannis Law a 
ad narrationem ipſius Roberti 
Wilſon præd. ſuperius in forma 
præd. placitat. idem Robertus 
Wilſon dicit quod narratio illa 
materiaq; in eadem content. ſic 
ut præfertur declarat bon & 
ſufficien in lege exiſtunt tam 

ad appellum ſuum præd. ver- 

ſus præfat. Johannem Law ha- 
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bend' manutenend' quam ad Lay ad placitum illud non Re- 


eundem Johannem Law adinde ſpondet Mc illud hucuſque ali- 
reſpondere compellend quam qualiter dedicit idem Robertus 
quidem narrationem materi- Wilſon petit judicium Et qd. 
amq; in eadem content idem præd. Johannes Law de felo- 
Robertus Wilſon paratus eſt ve- nia & murdro prædictis con- 
rificare & probare prout Curia vincaur, &c. 8 80 
c&c. Et quia præd. Johannes 5 


Wilſon verſus Law. 
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N an Appeal of Murder the Appellee after he had trabed 
Oyer both of the tit and Count demurred, and as to 
the Felony and Murder pleaded not guilty. - 


Theſe Exceptions following were taken to the Count, 
and to the return, e ee 3. 2G» 


oy 


0 . 


1. 'Tis ſaid that the Perſon killed was on the 9th day of 

April, &c. in the Peace of. the King, &c. and that the De- 
fendant circa horam primam of the ſame dap ex malitia ſua 
ræcogitata eiſdem die & hora, &c. aſſaulted him; now circa 

10ram primam is a very uncertain Allegation of the time; 

and therefoze of conſequence eiſſſem die & hora &c. inſultum 

tecat mut de as eee fz 

5 Rep. 2. Here is no direa Charge againſt the Defendant; koz 

120 the woꝛds in the Declaration do not pofitively alledg that he 
Rall. , gave the Wound, &c. tis percuſſit pupugit & perforavit 

_ Dans, &c. when it ſhould have been dedit mortale vulnus, and 

Ener.53, (0 are the Preſidents in the pzinted Entries. 

3 There is no legal Menue; fo2 the fac is alledged to be 
its * commited in Parochia, &c. when tis expꝛelly required vy the 


- rig of Glouceſter, that it ought to be in ſome Vill oz 
OWn, | | 


* 


Dyer +, Che return is Attachiari feci, when it ſhould have been 
, artachiavi, like the CUrit which commands quod capias, the 
Co. Ent, teturn whereof fs quod cepi, and never quod ceperi feci. 
56, 57, Chere aReſcous is made from the Servant, the She- 
59. riff in his return muſt ſay that it was from himſelf, becauſe 
| he is the immediate Officer of the Court: now in this caſe it 
doth not appear whether the Sheriff himſelf oz his Batliff at⸗ 
eached the Defendant 3 and ff by a Bailiff then the return 
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by the Sheriff is not good, unleſs it was by a Batliff of a 
Franchiſe ; and fo2 this purpoſe the Pear-book of 2 H 4. 4 b. 

was cited, viz. King Edward the Fourth granted to a certain 
perſon the Office of Bailiff itinerant in Hampſhire, and execution 


6 


ok CUrits, &c. and the Sheriff of that County returned a TUrtt 


thus, viz. Mandavi Ballivo iteranti qui habet retorn” &c. per Char- 
tam Regis qui mihi nullum dedit reſponſum ; and he was amerc- 
ed fo2 this Retoꝛn, hecauſe the Batliff itinerant was not a Bailitk 


bk a Franchiſe, | 


\ 


JNow it cannot be objected that this is helped by the appearance 1 Bulſt. 76. 
of the Defendant, 'tis true he came fn and appeared upon the 
Retozn but demurred fo2 this fault, which is all the appearance 
he made, lo that he is now in Court to ſhew this inſufficient Re- 


Neither is it an Objection to ſay that the Sheriffs Retozn is 348 b. 


not traverſable, as in an Appeal of Murder, the Dziginal was re- 


toꝛnable Octab. Mich. which was the firſt Retom of Michaelmas 
Term, but the Writ was not delivered to the Sheriff to execute 
till the ſixth of November following, and there he reto2ned tarde, 
which tho true, yet it was held that the Party might traverſe it. 

But the caſe which was chiefly relied on was between Morgan Ball. 4). 
and Egerton, Mich. 8 Jacobi, as an Aurhozity in point, viz. an 
Appeal of Murder, the Urit was retoznable Octab. Mich. the 


ald Sheriff returned, Quod cepi Corpus & paratum habeo, &c. 
and the new Sheriff betoze the Piloners were delivered over to 


him retomed, Quod iſtud breve ſic mihi deliberat fuir' indorſatum; 
and upon a Demurrer this was held an ill Return, becauſe he had 
retoned nothing done by himſelf, he laid nothing of the Body of 


the Pꝛiloner, and the Count being againſt him in Cuſtodia vice- 
comitis, ft doth appear that the new Sheriff ever had him in Cu⸗ 


ſtody, and he ſhall not be intended to be in Cuſtodp of the old 


Sheriff, becauſe he is no Dfficer of the Court after a new one 


is choſen, and tho the Party then appeared gratis, yet it was held 9 Rep. 72. 


that ſuch an appearance will not make that good which was de⸗ 
fective befoze upon the retopn it (elf, 4 


E contra. The Council fo2 the Sppellant anſwered only the laſt Ken. 53 
Exception which ſeemed to be the moſt material, viz. That there Roll. Rep, 
was no difference between Attachiari feci, and Attachiavi, 2 part 225. 
where the Beton was not made by a Balliff of a liberty, 1 Roll. Abr. 
and this could not be intended to be a return by a Bailiff 779: 
of a Franchiſe, becauſe that 2 always ſpecial, viz. Mandavi Placit. 3. 


Ballivo 
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4 Rep. 40. 


2 unſt. 318. 


1 Inſt. 125. 


Ballivo libertatis, which is not in this Caſe, ſo ft muſt be a Re- 
tozn by the Sheriff himſelf, and it might have been done by an 
Itinerant Batliff, and tis then the Ac of the Sheriff himſelf ; 
fo2 what he hath cauſed to be done by another ſhall be taken to be 


done by him. 


In the Common Caſe of Alec the Retom is quod in- 
franominatus (the Defendant) atrachiarus eſt per a Fr which 


being in the pielent tenſe is lo uncertain, that it cannot be ſaid 


by whom he was attached, yet (uch Retopns are held good. 
Hut the woꝛds which follow in this Ketom make it very certain, 


for after artachiari feci, the Sheriff ſaith, cujus rag corpus pa- | 


ratum habeo prout interius mihi præcipitur. 


Curia. (.) By the Statute of Glouceſter the time and 
place where the fact was committed ought to be certainly expꝛel- 
ſed, oz otherwiſe the Appeal ſhall be abated ; now circa horam pri- 
mam is a certain and ſufficient averment of the time, tis within 
the compaſs of an hour, and tho fn Egerton and Morgan's Caſe, 


. thee Judges were of a contrary opinion, yet even there Coke and 
Williams held that it was certain enough, and the Reaſons of thoſe 


two Judges ſeem to be better warranted by Law, than the opint⸗ 
ons of the other tee, and ſo have the Prelidents been ever lince 


that time. 


*Tis true the fac cannot be alledged to be done with ſuch a 


ſeeming uncertainty, as dedit plagam mortalem circiter pectus; 


noꝛ the year oꝛ the dap, but the hour map, becauſe there is moe dif: 
ficulty in alledging the very hour than the day oz pear which are 
longer meaſures of time, and therefoze are moꝛe certain, but my 
Ly. Coke was of opinion that it was not needful fo2 the Appellant 
to give in evidence the pꝛecile hour 0 the day it (elf mentioned in 
the Declaration, 
(2.) The Charge is direct againſt the Defendant by the wozd 
Dans, and it had been moze uncertain by the woꝛd dedit. 
(3.) It ſhall be intended that the Pariſh is a Vill, unleſs other: 
' wiſe ſhewed bythe Defendant, and pleaded in Abatement ; fo2 tho 
the woꝛd Parochia is uncertain, becauſe it may include divers Vills, 
yet it hall be intended a Vill, unleſs the contrary is ſhewen. 


By the Statute of 1 H. 5. cap. 5. tis odatned that in oziginal 


_ CUrits in perſonal Actions, and in Appeals and Indicments 


wherein Exigents may be awarded, that Additions ſhall be made 
of the Eſtate, Degree, and Peltery, and likewiſe of 0 3 5 


Trin. 6 W. & M. in B. R. 1694. 


293 


cipe A. de parochia, &c. becauſe that map be the place where the 
Defendant inhabites. 5 | 

( 4.) Attachiari feci prout ulterius mihi præcipitur, ig a full an- 
ſwer to the Writ, the uſual retoꝛn to a levari facias is quod leva- 

ti feci; ſo in a Scire facias againſt K. the Sheriff returned, 
quod ſcire feci K. prout iftud breve in ſe exigit, without ſaying 


— nominar K. pet it was held that thoſe woꝛds ſupply that omit- 
on. | 


Jn Reſcous the Retom was that the Party was reſcued out of 
the hands of the Batliff, it was objected that it ſhould have been 
out of the hands of the Sheriff unleſs the arreſt was by a Bailiff 


. Franchiſe, yet the retozn was held good, and ſo it was in this 
—A = 


Rex & Regina verſus Owen. 
DP the Statute of 1 Will. & Mariz the Cuſtos Rotulorum is 
to appoint and nominate the Clerk of the Peace when the 
Place is void, who hath Power by that Ac to execute it by himſelf 
02 Deputy for ſo long time only as he ſhall demean himſelf well, 

ae: | 5 | 
A Mandamus was bꝛought by M2, Owen, directed to the Juſti- 
ces of the Peace of Kent to reſtoze him to the Office of Clerk 
of the Peace of that County ; and upon the Return thereof, the 
Caſe appeared to be thus (viz.) The Earl of Winchelſea who wag 
Cuſtos Rotulorum, Anno i Will. & Mariæ, did appoint Mꝛ. Owen 
to be Clerk of the Peace durante beneplacito, &c. then the da 
1 Will. & Mariæ was returned; and that the ſaid Earl was dead, 
- and afterwards the King did conſtitute the Low Sydney to be 
Cuſtos, who appointed Mz. Sanders to be Clerk of the Peace, pur- 


ſuant to the afozeſatd Ac, who thereupon took upon himſelf the 


ſaid Office, and diſplaced Hz. Owen who by this Writ deſired to 
be reſtozed, : 


The Queſtion was, Whether a Szant of this Office, durante 


Hamlet, Places or Countics where the Party is converſant, and if 22 H. 6. 4:. 
any of theſe are omitted, the 7rit ſhall be ſhall be abated; and 3 tit. 5 
yet where no Vill is in a Pariſh, the Writ ſhall be good, viz. pra- e Fel- 


to 38, 14. 
35 H. 6. 30. 


1 H. 6.6. 
Br. tit. Re- 
torn del 
Brief plito. 
64.7 | 
2 Cro. 242. 
Sid. 332. 


beneplacito, which is only an Eſtate at Mill, ſhall be ſo govern: 


ed by the Act as to make it an Eſtate fo? life, when once the per⸗ 
ſon is admitted to the Office; (o that let the Cuſtos make what 
Appointment he will, tho not purſuant tothe Statute, tis the Act 


= and 


"Trim W N i E R. 7 


and not the Cuſtos which pives an Anderer, and Eſtate to the 
Perlon. 


'Tis true, before the Statute of 1 Will. & Mariz the Clerk of 


the Peace was dependant upon the Cuſtos, not only ko; his Mo- 


miuation, but fo2 his Continuance in the Office ; but now the 
Cuſtos has no manner of Jntereſt in the Dſfice it ſelf 3 he is only 
to nominate the Perſon who ſhall have it, and when ſuch Nomi⸗ 
nee is admitted, he is not to be removed at the pleaſure, 02 by the 


Death of the Cuſtos; fo2 the Intent of the Ac is to have a Per- 


ſon who ſhould behave himſelf well in his Place, and that he ſhould 
not be dependant of any Man, foz that might be a means to make 
him otherwile; and becauſe the Juſtices of the Peace and the 
People have an Intereſt in this Dfficer (viz.) in entring Reco2ds, 
and dzawing up Indiaments, and diſpatching of the Buſineſs of 


- the Seſſions, therefoze the Ac fires him in his Dffice, and gives him 


a moe laſting Eſtate therein than he had befoze, ſo as not to be 
removed by the Death, oz at the Pleaſure of the Cuſtos. 
And this appears mote plain by the penning of the Ac it kelk; 


fo? after the Cuſtos hath nominated the Perſon, he muſt be admit- 


ted by the Juſtices in their Quarter Seſſions, and is to be re- 
moved by them ik he misbehave himſelf; and upon ſuch Removal 


ik the Cuſtos ſhould not appoint another, the Juſtices habe power 


to do it. 
Now the words in this Gzant to My. Owen (viz.) That he 


ſhould have the Dffice durante beneplacito of the Earl of Win- 


chelſea, cannot make the Nomination void ab initio, but the 
Cows themſelves are void and uſeleſs, becauſe they are contrary 
to the Statute, which gives no Power to create this Officer un- 


der that Limitation, but for ſo long time only as he ſhall behave 


himſelf well; neither ſhall the acceptance of the Gzant alter the 
Cale, becaule when once the Perſon is admitted to the Dffice, 


tis the Statute, and not the Grantor which gives him an Inte⸗ 


reſt fo? lite; fo2 by nominating the {Perſon the Grantor hath ere- 
cuted his Power, and hath no farther Authoꝛity to madifie what 
Jntereſt the Grantee ſhall have in his Office. 
'Tis like a Perſon pꝛeſented to a Living during the pleaſure of 
the Patron, the Pꝛeſentation is good, but the Limitation is void; 
becauſe by the Uſage and Cuſtom of the Kingdom a moe durable 
Eſtate is fired in the Pꝛeſentee. | 
So an Inſtitution by the Biſhop during pleaſure, the firſt is 


good, and not to be defeated by the lublequent Limitation, 


The 


* \ 
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The Cales ſeem to be parallel, fo2 the Eſtate of this Dflicer is 
as well fired by this Act of Parliament as the Eſtates of thoſe 
are at the Common Law; and therefoze the Cows habendum, 
during pleaſure, ought to be rejected out of this Gzant as uſeleſs 
and inſignificant. AN od e 
Tis true, in Convepances where the Party map grant a grea- 
ter oz lefſer Eſtate, there the habendum is of great uſe either to 
enlarge oz limit the thing granted; but it cannot be uſeful where 
an Ac of Parliament fixes an Intereſt, as in this Cale. 6 
Manp mote Inſtances map be given where the Pꝛemiſes in a 
Deed 02 Gzant map be good, and the Conditions vold: Ik a Fee. 
offment be made in Fee upon Condition not to alien, the Feeoff- 
ment is good, but the Condition is votd ; fo ik a Gift in Tail 
is made upon Condition that the Donee ſhall not ſuffer a com: 
mon Recovery, the Gift is good, but the latter Clauſe fs void; 
and fo2 theſe Reaſons it was pzayed, that the Mandamus might be 
granted, {iy N | 


6 2 


E contra. The Ac of 1. Will. & Mariz doth not give the Clerk 

of the Peace an Eſtate fo? life, it gives the Cuſtos Power to name 
im, but not to execute the Office fo; his life, but only fo2 ſo long 
time as he behaves himſelf weil. | 

Now the Nomination and the limitation of the Eſtate of the 

Nominee ſhall not be taken diſtinaly and apart, fo2 it all makes 
an entire Appointment, and therefozemuſt be taken together; and 

this being during pleaſure, is void ab initio ; and if fo, the Ac 

hath made no moe of it than the Grantor himſelf Hath done. 


Judicium. Afterwards in Hillary Term Judgment was given, 

hat no peremptozy Mandamus ſhouid go; fo2 by the Ac of 1 W. 
& M. the Cuſtos is to nominate a Clerk of the Peace to erecute 
that Office for ſo long time as he ſhall well demean himſelf, &c. 
and if he appoint him in any other manner, he is no Clerk of the 
Peace; therefoze the Defendant being appointed by the Earl of 

: Winchelſea during pleaſure, tis not purſuant to the Act, koz he 

hath not executed the Authozity given to him by the Act, and ſo the 
Defendant hath no title. 
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Coo k. and lo have nulla bona remaining in dis Vands 


Fin pb. I 1 antes in Hun. 


MMWMNewiton verſas Richards. 
Ocrre facias againſt an Adminiſtratoz to ſhew cauſe why 


the Plaintiff ſhould not have Execution upon a .Judg- - 
ment which he obtained againſt rhe Jnteſtate 
Che Defendant pleaded, quod nulla habet bona & ca- 
talla quæ fuerunt ( Inteſtati) tempore mortis ſuæ in manibus 
ſiiis adminiſtrand. nec habuit die impetrationis brevis prædict. 
nec unquam poſtea ; and upon a general Demurrer to this 
Plea, it was objected, that it was not good, becauſe the 
Charge was by a Judgment, which muſt be anſwered in the 
Plea by a diſcharge ot Debts upon Judgment; foz the ad- 
miniſtratoꝛ might pay Debts upon Specialties ny * 
; ch an 


liz. 575. Adminiſtration ſhall not bar the Plaintiff of this Action, 
Ge and lo it was adjudged” in the Cale of Ordwey and God- 


e i179 EY % Lone EL Tab NE Tg 
But notwithſtanding this Dbjection, the Plea was held 
Law per Good, eſpecially upon a general Demurrer, as this was; 


ita bur if the Plaintiſt hav demurred ſpectally, and ſhewed it foz 
dr“ Cauley it might have been orhermile. oo 


7 


Combes verſus Hundred de Bradley. . words 


Omines inhabi- Regni ſui tertio decimo tent. 13 E. 
edit. inter cætera ordinat. fit primi. 
pro eo quod de die in diem 
roboriæ homicidia & incendia 
plus ſolito tunc fiebant quam 
antea ſolebant & felones non 
potuiſſent eſſe attinct' per ſa- 
cramentum Jur. qui magis vo- 
luntarie permittebunt felonias 
fieri gentibus extraneis & felo- 
nes evadere abſq; ꝓœna quam 
malefactores indictari unde 
magna pars fuer. gentes de ea- 


= | dem 


en ibe dred. de Bradley in Com. Glouc 


dend. tam Domino Regi & 
Dominz Reginæ nunc quam 
J homæ Combes qui tam pro 
eiſdem Domino Rege & Domi. 
na Regina quam pro ſeipſo ſe- 
quitur de placito quare cum in 
Statuto in Parliamento Domi- 
ni Edwardi nuper Regis An- 
gliæ primi apud Winton. Anno 


— 
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dem patria veFad minus fi ma- 
lefactores fuer. de alia patria 
eorum receptores fuer. de vi- 
cineto ubi hujuſmodi feloniæ 
fiebant & hoc faciebant pro eo 
quod ſacramenta eiſdem Jur. 
de eadem patria ubi feloniæ ill. 


fiebant non miniſtrabantur & 


quod reſtitution' dampnorum 
pœna antetunc non fuit provis 
pro concelamento & negligen- 
tia ſuis idem nuper Rex ad 
debilitand' poſſe felon' ſtabi- 
livit pœnam in illo caſu ita qd. 
pro timore pœnæ pluſquam 
pavore Sacramenti nullis ex- 


tunc parcerent nec aliquas fe- 


lon' extunc impoſterum con- 


celarent & mandavit quod pro- 


clamatio ſolempniter fieret in 
omnibus Comitatibus Hun- 
dred' Mercat Feriis & omnibus 
aliis locis ubi ſolempnis aſſem- 
blatio gentium foret ſic quod 
nulli per ignorantiam ſe poſ- 
ſint excuſare quod quælibet 
patria extunc fic poſſit cuſto- 
diri quod immediate poſt ro- 
borias & felonias factas re- 


cens inſecutio fieret de villa 


in villam & de patria in patri- 
am ac etiam inquiſitiones fie- 

rent ſi neceſſe foret in villis per 
ipſum qui ſuperior eſſet de villa 


& poſtea in Hundred” & Fran- 


cheſ. & in Com. & aliquando 
in duobus tribus vel quatuor 
Comitatibus in caſu quando 
feloniæ factæ fuer. in Marchiis 
Comitat. ita quod malefacto- 
res potuiſſent eſſe attinct & ſi 
patria de hujuſmodi malefa- 


Ctoribus non reſpondcret pœ- 
na talis eſſet quod quælibet 
patria ſcilicet homines in patria 
com̃orantes reſponderent de ro- 
boriis factis & dampnis ſic 
quod totum Hundredum ubi 
roboria illa facta foret cum 
Erancheſ. quæ eſſent infra præ- 
cint' ejuſdem Hundredi re- 
ſponderent de roboriis factis 
& ſi roboria illa facta foret in 


— —_ e * 
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diviſis duorum Hundredi re- 


ſponderent inde ambo Hun- 
dred* ſimulcum Francheſ. infra 
eadem & longiorem terminum 
non haberet patria poſt robo- 
riam & feloniam fact' quam 


quadraginta dies infra quos 


faceret emendas de roboriis & 
malefactis vel reſponderent de 
corporibus malefactorum prout 
in eodem ſtatuto plenius con- 
tinetur ac cum quidam male- 


Tbe R aki 


factores præfat. I homæ ignoti bery /«: 
23 die Februarii Anno Regni fer 


dictorum Domini Regis & Do- 


minæ Reginæ nunc quinto a- 


pud Hampnot infra Hundred 


de Bradley in Com. Glouceſt. 


in alta regia via ibidem vi & 
armis in ipſum Thomam inſul- 


tum fecerunt & 3ol. 12 8. 6 d. 
in pecuniis numeratis de de. 
nariis ipſius Thome pꝛopziis 
tunc ibidem invent felonice de 
eodem Thoma ceperunt ſpo- 
liaverunt & aſportaverunt con- 


The Afo- 
ney ta- 
ker. 


tra pacem Domini Regis & 


Dominæ Reginz nunc idemq; 
Thomas immediate poſt felo- 
niam roboriam & ſpoliationem 


pred. fact apud Northleach in- 
1 fra 
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fra Hundred. pred. Hurteſiam 
& Clamorem de roboria & fe- 
lonia præd. fecit & adtunc & 
ibidem notitiam inhabitantibus 
ejuſdem villæ de Northleach 
pred. de roboria & felonia pre- 
dict. dedit & poſt roboriam & 
feloniam illam & infra viginti 
dies prox. ante diem impetra- 
tionis Brevis originalis ipſius 


Oath Thomæ idem Thomas coram 


made he. Thoma Maſters Armigero tunc 


fore a 


Fuſtice 


of Peace. 


& adhuc uno Juſticiar. dicto- 
rum Domini Regis & Dominæ 
Reginæ nunc ad pacem infra 
Com. Glouceſter. conſervand. 
aſſignato tunc inhabitan. apud 
Cirenceſter. prope pred. " fon 
dred. de Bradley pred. in Com. 

pred. examinatus fuit ſuper ſa- 
cramentum ſuum corporale jux- 

ta formam Statuti apud Weſtm' 
27 Eliz, Anno Regni Dominæ Elizabe- 
thæ nuper Reginæ Angliz &c. 
viceſimo ſeptimo inde edit. & 
provis. Idemq; Tho. Combes 

| ſuper ſacramentum ſuum pred. 
tunc dixit quod ipſe non cog- 
novit partes quz roboriam ill. 
feciſlent nec earum aliquam 


& poſt roboriam illam fact. 


quadraginta dies jam præteri- 
erunt 1idem tamen homines 
inhabitantes in Hundred. præ- 
dict. emendas de roboria præ- 
dict. Thomæ Combes hucuſq; 
non fecerunt nec corpora fe- 
lonum & malefactorum præd. 
nec corpus corum alicujus ce 
perunt nec de corporibus eo- 
rum aut de corpore eorum ali- 
cujus hucuſqʒ reſponder. ſed 


malefactores & felones ill. e- 
vadere permiſerunt in dicto- 
rum Domini Regis & Dominz 
Reginæ nunc contemptum & 
ipſius Thomæ Combes grave 
dampnum & contra formam 
Statut. præd. & unde idem 
Thomas Combes qui tam 


& c. per Samuelem Brewſter The 
Attornatum ſuum queritur Count 
quod cum quidam malefacto- hon the 
res præfat. Thomæ Combes it. 


ignoti in alta regia via viceſi- 
mo tertio die Februarii Anno 
Regni Domini Gulielmi & Do- 
minæ Mariæ nunc Regis & 
Reginæ Angliz &c. quinto a- 
pud Hampnot in Com. Glou- 
ceſter. infra Hundred de Brad- 
ley in Comitatu præd. vi & 
armis (viz.) baculis gladiis & 
eultellis in ipſum Thomam 
Combes inſultum fecerunt & 
30 J. 12s. 6 d. in pecuniis 
numeratis de denatiis ipft- 
us Thome Combes popiiis 
tunc ibidem invent. felonice 
de codem Thoma Combes 

adtunc & ibidem ceperunt 
ſpoliaverunt & aſportaverunt 
contra pacem dictorum Domi- 
ni Regis & Dominæ Reginæ 


nunc idemq; Thomas Combes 


immediate poſt feloniam frobo- 
riam & ſpoliationem prædict. 
fact. apud Northleach infra 
Hundred' de Bradley prope 
præd. locum ubi roboria præd. 
ſic ut præfertur fact. fuit Hur- 
teſiam & Clamorem de roboria 
& felonia præd. fecit & adtunc 
& ibidem notitiam inhabitan- 

tibus 


1 
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tibus ejuſdem villæ de North- 
leach præd. de roboria & fe- 
lonia præd. fact. dedit & poſt 
roboriam & feloniam ill. fact. 
& infra viginti dies proximos 
ante diem impetrationis brevis 
originalis prædict. Thomæ 
Combes idem Thomas Combes 
coram præfat. Thoma Maſters 
Armigero tunc & adhuc uno 
Juſticiar. Domini Regis & Do- 
minæ Reginz ad pacem in 
Com. præd. conlervand. aſſign. 
inhabitante apud Cirencettr. 
prope præd. Hundted. de Brad- 
| ley præd. in Com. præd. exa- 
minatus fuit ſuper ſacramen- 
tum ſuum corporale juxta Sta- 
tutum apud Weſtm. in Comita- 
tu Middleſex. Anno Regni Do- 
minæ Elizabethæ nuper Regi- 
næ Angliæ viceſimo ſeptimo 
inde editum & proviſum idem- 
que Thomas Combes ſuper ſa- 
cramentum ſuum pred. tunc 


partes quæ roboriam illam fe- 
ciſſent nec earum aliquam & 
quod poſt roboriam illam fa- 
ctam quadraginta dies jam præ- 
terier. iidem tamen homines 
inhabitantes in Hundred. de 
Bradly prædict. emendas de 
roboria præd. præfat. Thomæ 
Combes hucuſque non fece- 
runt nec corpora felonum & 
malefactorum præd. nec cor- 
pus eorum alicujus ceperunt 
nec de corporibus eorum ſeu de 
corpore eorum alicujus huc- 
ulq; reſponder. ſed malefacto- 
res & felones illos evadere per- 


dixit quod ipſe non cognovit 


miſerunt in dictorum Domini 
Regis & Dominæ Reginæ nunc 
contemptum & ipſius Thomæ 
Combes grave dampnum & 
contra formam Statut. prædict. 
de Anno Regni præd. nuper 
Regis Angl. Edwardi primi de- 
cimo tertio ſupradicto editi 
unde dicit quod deterioratus 
eſt & dampnum habet ad va- 


lentiam 50 l. Et inde produ- 


cit Sectam &c. 

Er præd. hominesinhabitan- No- 
tes infra præd. Hundred. de guiy 
Bradley præd. per Ricardum Pleaded. 
Longford Attornatum ſuum 
ven. & defend. vim & injuri. 
am quando &c. Et quicquid &c. 

& dicunt quod ipſi in nullo 

ſunt culpabiles de præmiſſis 

eis impoſitis prout præd. Tho. 
Combes qui tam &c. ſuperius 
verſus eos queritur Et de hoc 
ponunt ſe ſuper patriam & 
præd. Thomas Combes qui tam 

&c. inde ſimiliter & c. Et ſuper Se 
hocidem Thomas Combes dicit 2 
qd. pred. homines inhabicances \ Ju 
infra hundred. de Bradley præd. ;þer 
ubi roboria præd. facta fuit Hun- 
ſunt partes defendentes verſus dred, 


quas idem Thomas Combes 


qui tam &c. ſuperius in forma 
præd. ſuperius queritur & ea 
de cauſa petit breve dictorum 
Domini Regis & Dominæ Re- 
ginæ vicecomiti Comitatus 
præd. dirigend. de venire faci- 
end. coram dict. Domino Rege 
& Domina Regina ubicung; 
&c. duodecim, &c. de vicine- 
to hundredi de Slaughter in 


292 Comi- 


* 


* 


— — 


* 4 


'' FOO 


Ti 6W.&M i BK 764. 


Comitatu ptæd. quod quidem 


hundred. de Slaughter eſt prox- 
imum hundred. in eodem Co- 
mitatu præd. hundred. de Brad- 
ley proxime adjacen. ad trian- 
dum exitum præd. ſuperius in 
forma præd. junct. Et quia 
præd. homines inhabitantes in- 


tra hundred. de Bradley præd. 


hoc non dedicunt ei conceditur 
& c. Ideo præceptum eſt vice- 
comiti præd. qd. venire faceret 
coram dictis Dno. Rege & Dna 
Regina in octabis purirific. bea- 
tz Mariæ ubicunq; &c. duode- 
cim &c. de vicineto præd. hun- 
dredi de Slaughter pred. per 
quos &c. & qui nec &c. ad Re- 


cogn &c. quia tam, &c. idem dies 


dat. eſt tam præfat. I ho. Combes 
qui tam &c. quam præd. homi- 


nibus inhabitantibus in pred, 


Hundred. de Bradley præd. &c. 


poſtea continuatur inde proceſ- 


ſus inter partes præd. de placi- 
to præd. per jur. poſit. inde in- 


ter eas in reſpectu coram Do 
mino Rege & Domina Regina 
uſq; a die Paſchæ in 15 dies 
ubicunq; &c. extunc proxime 


ſequen niſi Juſticiarii Do- 
ni Regis & Dominæ Reginæ 
ad Aſſizas in Comitatu præd. 


capiendas aſſign prius die ſaba- 


ti 3 die Martii apud Glouceſter 


in Com. præd. per formam ſta- 


tuti &c. ven. pro defectu jur. 


& c. ad quem diem coram Do- 
mino Rege & Dna Regina apud 


Weſtm. venerunt partes præd. 
per attornatos ſuos præd. & 


„ 


* 


præfat. juſticiarii dictorum Dni. 
Regis & Dnæ Reginz coram 


quibus &c. miſ. hic recordum 
ſuum coram eis habit. in hæc 


verba Poſtea die & loco infra. Te 
cont. coram Egidio Eyre Milit Fes. 


uno Juſtitiar. Domini Regis & 
Dnæ Reginæ ad placit. coram 
ipſis Rege & Regina tenend' 
aſſign. & Thoma Breton Armi- 
ger eidem egidio Eyre & Ni- 


cholao Letchmere Militi uno 
Baronum Scaccarii Dictorum 


Domini Regis & Dominæ 


Reginæ Juſtitiariis ipſorum Do- 


mini Regis & Dominæ Reginæ 
ad Aſſizas in Comitatu Glou- 
ceſter capiend. aſſign” per for- 
mam ſtatuti &c. hac vice aſſo- 


ciat, præſentia præd' Nicholaĩ 


Letchmere non expectata vir- 


tute brevis dictorum Domini 


Regis & Dominæ Reginæ de fi 
non omnes & c. venerunt tam 


infranominat Thomas Combes 


qui tam pro Domino Rege & 


Domina Regina quam pro ſeip- 
ſo in hac parte ſequitur quam 
infraſcript homines inhabitan- 


tes in Hundred. de Bradley per 
attornatos ſuos infracontent. & 
Jur. juratz unde infra fit men- 
tio exact. ven. qui ad veritatem 
de infracontent dicend. elect. 
triat. & jurat. dicunt ſuper ſacra- 
ment. ſuum quod quidam Ma- 


Po 


lefactores præfat Thomz igno- Special 
ti 23 die Februarii Anno Regni Verdict. 


dictorum Domini Regis & Do- 
minæ Reginæ nunc Regis & 
Reginæ Angliæ, &c. quinto a- 
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pud Hampnot infra Hundred. 


de Bradley in Comitatu Glou- 


ceſter in alta regia via ibidem 
vi & armis in iplum Thomam 
inſultum feccrunt & 30 J. 108. 


6 d. in pecuniis numeratis ibi- 
dem invent. felonice de co- 


dem Thoma ceperunt ſpoliave- 
runt & aſportaverunt contra 
pacem Dni. Regis & Dnæ. Re. 
ginæ nunc idemque Thomas 
mediate poſt feloniam robori- 
am & ſpoliat ion. infraſcipt. fact. 
apud Northleach infra Hun- 


dred. præd. hurteſiam & clamo- 


rem de roboria & felonia infra- 
{cript. fecit & adtunc & ibidem 


notitiam inhabitantibus ejuſ- 


dem villæ de Northleach præd. 


debito modo de roboria & felo- 
nia infraſcript fact. dedit & 


poſt roboriam & feloniam illam 
fact. & infra viginti dies prox. 
ante diem impetrationis brevis 


originalis ipſius Thomæ idem 


Thomas coram Thoma Ma- 


ſters Armig adtunc & adhuc 
un. juſticiar. dictorum Domini 


Regis & Dominæ Reginæ nunc 
ad pacem in præd. Comitatu 


Glouceſter conſervand. _ 


inhabirante apud Cirenceſter 
prope præd. Hundred. de Brad- 
ley in Comitatu pred, infra- 
{cript. examinatus ſuper ſacra- 
mentum ſuum corporale juxta 
ſtatutum apud Weſtm. Anno 
Regni Dominæ Elizabethæ nu- 
per Reginæ Angliæ, &c. 27 


inde edit. & proviſ. & ſuper ſa- 


cramentum ſuum præd. coram 


præd. Thoma Maſters tunc de- 


aliter Glouceſter. Memo- 


_ _— 


poſuit modo & forma prout 
poſtea mentionat. eſt & non 

rand. That upon the 7th day * 
of June in the 5th year of þ,,,, 
the Reign of our Soveratn „%%. 


Lozd and Lady Ring Willi- 


am and Queen Mary, over 
England, & c. Annoq; Domini 
1693. Thomas Combes of 
Fairford in the County of 
Glouceſter, Servant to An- 
drew Barker of Fairford afo2es 
(aid, Eſq; came befozeme Tho- 
mas Maſters, Eſq; one of their 
Majeſtp's Juſtices of the 
Peace foz the ſatd County of 
Glouceſter, and took his co2- 
pozal Dath, That upon Thurſ- 
day the 23d dap of February 
laſt paſt, between the hours of 
two and thee of the Clock in 
the afternoon of the ſame day, 
as the ſaid Thomas was tra- 
velling from Fairford afozeſaid 
towards Tewxbury in the ſaid 
County of Glouceſter, he was 
ſet upon in a Field near 
Hampnot in the Hundzed of 
Bradley in the ſaid County of 
Glouceſter by thee Hoꝛſemen 
armed with Swozds and Pi- 
ſtols, who there made an Al⸗ 
ſault upon him the (aid Tho- 
mas Combes, and did then 
and there felontouſly take from 


him the ſaid Thomas Combes 


30 J. 12s. 6d, and one ſozrel 
Dare, which Mare is ſince re- 
tomed to Fairford afozeſatd, 
Thirty pounds and eleven Shil- 
lings, of which ſaid Money was 
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The Mo- the wojer Money of the ſaid 
ney was Andrew Barker his Maſter, 
the Mo · and the other one Shilling and 

eh Sirpence was the pꝛoper Po⸗ 
= not ny of him the bald Thomas 


of the Combes, and the ſald Thomas 


plaintiff. Combes farther depoſed, That 
| the ſaid thiee Hozſemen which 
ſo took awap the ſaiv Pony 
and Mare from him were 
Strangers and altogether un- 
known to him the lald Thomas 
Combes, and that the (aid 
Thomas Combes immediately 
after he was ſo robbed went 
to Northleach a Market Town 
in the ſaid Pundzed, and there 
made Hue and Cry after the 
laid Perſons that robbed him, 
Et iidem jur. ulterius ſuper ſa- 
cramentum ſuum præd. dicunt 
quod 30 l. 128. 6 d. in nar- 
ratione infraſcript. mentionat. 
fuerunt propriæ monetæ An- 
dreæ Barker Armigeri adtunc 
Magiſtri præd. Thomæ Combes 
pro uſu præd. Andræ Barker 
Magiſtri ſui & iidem Juratores 
ulterius ſuper ſacramenta ſua 


præd. dicunt quod præd. An- 


dreas Barker non fuit præſens 
quando roboria præd. fact. fuit 
ſed utrum ſuper totam materi- 
am per juratores prædict. in for- 
ma prædict. compertum pred. 
inhabitantes in hundredo de 
Bradley ſunt culpabiles de 
præmiſſis in narratione infra- 


ſcript. interius eis impoſit. con- 


tra formam ſtatuti in narratio- 
ne mentionat. necne juratores 
præd. penitus ignorant & inde 


petunt adviſamentum & conſi - 

derationem Curiæ, &c. Et ſi 
ſuper totam materiam prædict. 
per juratores prædict. in forma 


præd. compertum videbitur 


Curiæ dictorum Domini Regis 
& Dominæ Reginæ hic quod 
præd. inhabitantes in Hundre- 
do de Bradley pred. ſunt cul- 
pabiles de præmiſſis in narra- 
ratione infraſcript. interius eis 
impoſitis contra formam ſtatu- 
ti præd. tunc juratores prædict. 
ſuper ſacramentum ſuum præd. 
dicunt quod pred. inhabitantes 
Hundredo de Bradley prædict. 
ſunt inde culpabiles prout 
pred. Tho. Combes qui tam 
&c. interius verſus eos queri- 


tur & aſſidunt dampna ipſius 


Tho. Combes occaſione infra- 
ſcript. ultra miſ. & cuſtagia 
ſua per ipſum circa ſectam ſuam 
in hac parte appoſit. ad 30 J. 
12 8. 6. & pro miſ. & cuſta- 


giis ill. ad quadraginta ſolidos 


Sed ſi ſuper totam materiam 
pred. per Jur. pred. in forma 
pred. compertum videbitur Cu- 
riæ dictorum Domini Regis & 
Dominæ Reginæ hic quod in- 
habitantes de Hundredo de 
Bradley pred. non ſunt culpa- 
biles de præmiſſis pred tunc 
juratores pred. ſuper ſacramen- 
tum ſuum pred. dicunt quod 
pred. inhabitantes Hundred. de 
Bradley pred. non ſunt culpa- 
biles prout pred. inhabitantes 
Hundred. de Bradley præd. 
interius pro ſe placitando alle- 
gaverunt ſed quia Cur. dict. 

2 Dom. 


Dom. Regis & Dnæ. Reginz Rege & Dna. Regina uſque 
nunc hic de judicio ſuo de & ubicunq; &c. de judicio 
ſuper præmiſſis reddend. non - ſuo inde audiend. eo quod Cur. 
dum adviſatur dies inde dat. dict. Dom. Regis & Dnæ. Re- 
eſt partibus præd. coram Dom. ginæ nunc hic inde nondum &c. 


Combes verſus Hundred de Bradley. 


He Caſe upon the Pleadings was ( viz.) An Agfon was 
brought upon the Statute of Winton, fo2 that upon the 
thee and twentieth day of February 5 Will. & Mariz certain Ma- 
lefactozs to the Plaintiff unknown, did aſſault him at Hampnot 
in the Þund2ed of owes foe the County of Glouceſter, and rob: 
bed him of 30 l. 128. 6 d. of his own Money, whereof he imme- 


diately gave notice at Northleach within the ſaid Þundzed, and 


near 3 where he was robbed, and that none of the Thieves 
were taken. 1 . 
Upon Not guilty pleaded, a ſpecial Uerdic was found at the 
Afſizes (viz.) the Jurp find the Aſſault, Robberp and taking from 
the Plaintiff 30 J. 12s. 6d. and a Mare which returned, and 
that 30 |. 11s. of the ſatd Money, was the proper Money of 
Andrew Barker his Maſter, who was not pꝛeſent when the Rob- 
bery was committed, but that the Plaintiff had the ſame in his 


Poſſeſſion fo2 the uſe of his ſatd Maſter, and that the Robbers 


SY were Strangers to him, and lo made a general Concluſion, 


The fingle Queſtion was, CUhether the Servant being robbed 
of his Maſter's Money (he being not pꝛelent) may bying the 
Adlon againſt the Þundzed, and declare de denariis ſuis propriis 
being taken away. 80 
Sir Francis Winnington held, that the Action was well bꝛought, 
tho it appears both by the Affidavit and Uerdic that it was the 
Money of the Paſter; koz it was the uſual Courſe in fo2mer times 
fo? the Servant alone to bzing the Anton, and the Maſter ſeldom 
02 never appeared in it. Che Statute of Ed. x. was made fo2 the 
general Pꝛeſervation and Quiet of Travellers, whether Maſters 
92 Servants, and therefoze either of them might bing the Agion. 
This was the Opinion of Dodderidge and Jones, who were learn- 
ed Judges in the Caſe of Drope and Thaire, repoxted by Mz. Latch; Latch, 127. 
nay, in ſome Caſes it hath been ruled, that the Maſter ought 
not to bzing the Action, becauſe the Servant (being the Perſon 


robbed 
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Cro. El. robbed) is enjoined by the Statute of 27 Eliz. to make Dath that 

142. he did not know any of the Robbers, 

** A Bailiff oꝛ Receiver of Rents was robbed, and he detlared 

: 2 82. de denariis ipſius querentis, and it was held good, becauſe he is 
accountable to his Maſter, which is this very Cale: (Uherever 
the Party has a Pꝛopertp, he map bzing the Acton againſt the 
(U12ong+doer 2: And this is the Reaſon why a common Carrier 
map ſue fo2 Goods taken from him, tho not his own. 

| Brownlow But there is a Caſe which comes pet moze near to this; it 

155. Was an Action brought by a Servant who was robbed of Goods, 

„part of which were belonging to his Maſter, and the reſt ta 

himſelf; and he declared in his own Name againſt the Hundzed, 
and had a Uerdic as to his own, and the matter was found (pe. 
cially as to the Goods of His Maſter, yet he had Judgment, which 
muſt be upon the ſpectal finding, and fo? theſe Reaſons, and up- 
on theſe Authouttles he pzayed Judgment fo? the Plaintiff, 


E contra. It was argued, That the Maſter ought to bring the 
Action becauſe it was his Money which was loff, but fo2 the Ser- 
vant to declare de denariis ſuis, is not true; fo2 he had no pꝛo- 
"Ts — the Poney, neither is he anſwerable fo2 its being taken 
This is not like the Caſe of a Common Canier,. fo2 he has a 
Reward and a Recompence fo? carrying the Goods of other men, 
and therefoze is reſponſible fo2 them by Law, if loft o2 taken from 
him, which a Servant is not. : 
Jf a Sheriff levies Goods by virtue of a Fieri facias, which 
2 Sand. 47. Goods are afterwards taken from him, tho they are not his own, 
pet he map maintain an Acton of Trover 3 the Reaſon is, becauſe 
by the Seilure he has a Pꝛoperty in them by Law; but a Servant 
has no manner of ]2operty in the Money 02 Goods of his Maſter, 
and therekoze if robbed, either his Maſter being pꝛelent oz abſent 
(koꝛ that makes no alteration in the Caſe) the Maſter who hath 
the Pꝛoperty, muſt bzing the Agjon, 

Thus it was adjudged in the Caſe of Raymund againſt the 
Hundzed of Woking ; the Servant made the Dath, and the Ma- 
ſter bꝛought the Anion, and reſolved ſo it ought to be; and upon 

a Writ of Erro2 bꝛought in B. R. that Judgment was affirmed. 

So it was likewtſe in that very Caſe of Drope and Thaire cited 
on the other ſide, viz. The Servant lodged in an Inn, and his 
Maſter's Goods were loſt, who bought the Action ; and tho it 


was 
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was (aid by Doderidge and Jones that the Servant might have an 
Appeal of Robbery, pet it ſeems to be only a ſudden Ozinfon of 
thoſe Judges, fo2 the Law is otherwiſe, viz. That the Servant 
cannot bung an Appeal, and in the ſame Caſe repozted by Juſtice Pop. 178, 
Popham, Juſtice Jones was of another Opinion, viz. That if the 7 
Servant is robbed, the Maſter ſhall bzing the Action, 
Jn 31 Eliz. the Servant was robbed, and the Maſter bzought the Cro. El z. 
Acton and had recovered a Uerdic, but becauſe the Dath was made 142. 
by bim, and not by the Servant who was robbed,the Judgment was 1 Leon. 323. 
* a fo} he might know ſome of the Robbers, tho his Maſter | 
Jn 7 Jac. 1. a Pan by counterfeit Letters got Money out af, . „ 
the Servants Hands, and the Maſter bzought an Adlon on the **# 
Caſe fo} the Deceit. Gan „ 4 
And inthe ſame pear the Servant being robbed in an Inn, the 2 Cro.224. 
Maſter bought the Action, and had Judgment, which was affirm Co. Enu. 
ed 14 Jo „ See ; 27 i 
e er was pꝛeſent when his Servant was robbed, . 7. 
yet the Maſter bzought the Action againſt the Þundzed. And like: _ * 
wile where a Poll. boy was robbed in the pelence of the Owner of? 4 
the Goods, and he bzought the Action. 5 
CTChele and many moze Caſes may be bzought to prove that it 
hath been the conſtant Oointon, that the Maſter ought to bꝛing 
the Action where the Servant hath been robbed. 
Then as to the Poſſeſſion, tis not at all material to ſuppozt 
the Action bzought by the Servant, foz tis the Pꝛoperty only which 
is to be conſidered ; and fo? this purpoſe a late Caſe was citev, 
which was between Pinkney and the Inhabitants of the Eaff- . 
Þundeed in Rutland, viz. The Plaintiff bzought an Aaion upon? Send. 379+ 
the Statute of Winton, and declared fo2 the taking from him of 29 |. 
de pecuniis Jus and likewiſe * for other Goods taken our * But did 
of his Poſſeſſion, and upon a Demurrer to the Declaration it was wt name 
held, That the Action was not well bzought fo2 the Goods taken em in par. 
out of his Poſſeſſion; and therefoze as to them he entred a Remiſit 23 2 
dampna, and had Judgment foz his Boney, which ſhews that the realen of the 
bare Poſſeſſion without a P2operty, was not regarded. Ad. Judgment 
journatur. 1 as to the 
Goods. 


Afﬀerwards the Plaintiff had Judgment by the Opinion of 
the whole Court, and that in this Caſe either the Maſter 
or the Servant might maintain the Action. 


de | 0 


Anno 6 Gulielmi & Mariz Regis & Regi- 
næ in Banco Regis, 1694. 


Plita. 


r 


Lampton verſus Collingwood. 


I Lacita coram Domino 
Rege apud Weſtm. de 
Termino Sancti Hil- 
larii Anno Regni Do- 
mini Willielmi tertii Regis An- 
gliæ ſexto Rot. 309. 


Angl. ſſ. Dom. Rex man- 


davir Juſtic. ſuis ad Placita co- 


ram ipſo Rege tenend. aſſign. 
Breve ſuum clauſum in hc 


noſtris ad Placita coram nobis 
tenend. aſſign. ſalutem. Ex 
gravi querela Annæ Lampton 
vid. Adminiſtratricis bonorum 


& catallorum quæ fuer. Rober- 


ti Lampton Armigeri defunct. 
accepimus quod cum quidam 
Lucas Collingwood nuper ſci- 
licet Termino Paſchæ Anno 


Regni Dom. Caroli ſecundi nu- 


Regis coram ipſo nuper Rege 


apud Weſtm. in Com. Midd. 


per Judicium ejuſdem Curiæ 
recuperaſſet verſus præfat. Ro- 
bertum Lampton & quendam 


per Regis Angliæ &c. triceſimo Fadg- 
quarto in Curia ejuſdem nuper ment re. 
corded 
ag ainſt 
tw 
fendants 


Edmundum Craiſter Armige- 


rum per nomina Edmundi Crai. . 


ſter de Craiſter in Com. Nor- 


thumbriæ Armigeri alias dict. 


Edmund Craiſter de Craiſter in 
Com præd. Armiger & Roberti 


Lampton de Newham in Com. 


Northumbriæ Armigeri alias 


dict. Robertum Lampton de 


Newham in Com. præd. Gen. 
quadringentas libras de debito 
necnon quadraginta ſolid. qui 


eidem Lucæ in eadem Curia 


adjudicat. fuer. pro dampnis 


ſuis quæ ſuſtinuit tam occaſi- 
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one detentionis debiti illius 
quam pro mil. & cuſtagiis ſuis 
per ipſum circa ſectam ſuam in 
ea parte appoſit. unde convict. 
fuer. prout per Recordum & 
Proceſſum inde in Curia noſtra 
coram nobis apud Weſtm. præ- 
dict. reſiden. plenius apparet 
Poſteaq; præd. Robertus in vi- 
ta præd. Edmundi ſcilicet pri- 
mo die Novembris Anno Reg- 
ni Domini Jacobi ſecundi nu- 
per Regis Angliæ primo obiit 
& idem Edmundus ipſum Ro- 


One of 
the De- 
fendants 
die, and 
the ot her 


ſurvives 


briz per quod per legem An- 
gliæ bona & catalla quæ fuer, 
præd. Roberti tempore mortis 
ſuæ in manibus cujuſcunq; ad- 
miniſtratoris aut adminiſtratri- 
cis bonorum & catallorum illo- 
rum admin iſtrand. exiſten. de 
debito & dampnis præd. pe- 
nitus exonerat. devenerunt pro- 
ut eadem Anna viis & modis 
quibus convenit parat. eſt edo- 
cere præd. tamen Lucas machi- 
nans & intendens ipſam An- 
nam prætextu Judicii præd. mi- 
nus rite prægravare ac magno- 
pere dampnificare alias poſt 
mortem ipſius Roberti ſcilicet 
Termino Sanct Trinitatis An- 
no Regni noſtri & Dominæ 
Mariæ nuper Reginæ Angliæ 
& c. quinto proſecut. fuit extra 
præd. Curiam coram nobis & 
Dna. Maria nuper Regina noſtra 
apud Weſtm. quoddam Breve 


noſtrum & præd. Mariæ nuper 


Reginæ noſtr de Scire lac. de & 


bertum ſupervixit videlt. apud 
Morpeth in Com. Northum- 


ni noſtri & præd. nuperReginz 


ſuper Judicio præd. verſus præ- Scire ſa- 
fat. Annam Adminiſtratricem cias ſued 
bonorum & eatallorum p _ 
Roberti præd. runc Vic. Lon- 200 1 
don. direct. per quod quidem „ = 
Breve recitandoqd. cum præd. r. 
Lucas nuper in Curia dicti nu- of 1e 
per Regis Caroli ſecundi coram dec. 
ipſo nuper Rege apud Weſtm. 4. 
per billam ſine brevi dicti nu- 
per Regis ac per Judicium e. 
juſdem Curiæ recuperaſſet ver- 
ſus præd. Edmundum Craiſter 
alias dict. Edmund. Craiſter de 
Craiſter in Com. præd. Armig. 
& præd. Robertum Lampton 
alias dict. Robertum Lampton 
de Newham in Com. præd. 
Gen. præd. quadringent. libras _ 
de debito necnon præd. qua- = 
draginta ſolidos pro dampnis 1 
ſuis quæ ſuſtinuit tam occaſi- 
one detentionis debiti illius 
quam pro miſ. & cuſtagiis ſuis 
per ipſum circa ſectam ſuam in 
ea parte appoſit. unde tunc 
convict. fuer. ſicut conſtabat 
de Recordo recitando etiam & 
ſuggerendo quod præd. Ed-— 
mundus ſecundo dic Julii An- 
no Regni Domini Jacobi ſecun- 
di nuper Regis Angliæ &c. 
quarto apud London in Paro- 
chia beatæ Mariæ de Arcubus 
in Warda de Cheape obiit & 
quod præd. Robertus ipſum ſu- 
ele qdq; poſtea præd. Ro- 
rt. primo die April. Ann. Reg- 


noſtræ ſecundo apud London. 

pred. in parochia & warda pred. 

obiit inteſtat. & quod poſt ejus 
EEE mor- 
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mortem adminiſtratio omnium in propria perſona ſua & Vic. The Sbe- 
& ſingulorum bonorum & ca- London. præd. videlt. Thomas riffs re- 
tallorum jur. & creditorum quæ Lane Mil. & Tho. Cook Mil. %u Ni- 
fuer. præd. Roberti tempore nobis &præd. nuper Reginæ no- chill 
mortis ſuæ præſat. Annz Lam- ſtræ adtunc retorn. ſuper bre- 
pton comiſſa fuit (debito & ve præd. quod præd. Anna ni- 
dampnis præd. præfat. Lucæ chil habuit in Balliva ſua ubi 
minime ſatisfact ) quodq; pred. aut per quod ei ſcire facere po- 
Lucas nobis & præd nuper Re- tuer. nec fuit invent. in eadem 
ginæ noſtræ ſupplicaſſet ſibi de & eadem Anna non ven. Ideo 
remedio congruò in ea parte ſicut prius per eandem Curiam 
provideri noſq; & pd. nuper Re- adtunc præcept. fuit eiſdem 
gina noſtra in ea parte fieri vo · Vicecomitibus London quod , . -. 
lentes qd. fuit juſtum per idem per probos & legales homines r facias. 
breve dict. Vicecomitibus Lon- de Balliva ſua feire' facerent 
don præcepimus quod per pro- præfat. Annz quod eſſet coram 
bos & legales homines de Bal- nobis & præd. nuper Regina no- 
liva ſua ſcite facerent præfat. ſtra apud Weſtm. die Martis px. 
Annz qd. eſſet coram nobis & poſt tres ſeptimanas Sanctæ 
præd. nuper Regina noſtra apud Trinitatis tunc prox. ſequen. 
Weſtm. præd. die Martis prox. ad oſtendend. in forma præd. fi 
poſt Quinden Sanct. Trinitatis &c. Et ulterius &c. idem dies 
tunc prox. ſequen ad oſten- dat. fuit per eandem Curiam 
dend' fi quid pro ſe habuit vel tunc coram nobis & præd. nu- 
dicere ſcivit quare præd. Lucas per Regina noſtra præfat. Lucæ 
executionem ſuam de debito & ibidem &c. Ad quem diem in 
dampnis præd. de bonis & ca- præd. Curia coram nobis & 
tallis quz fuer. præd. Roberti præd nuper Regina noſtra apud 
tempore mortis ſuæ in manibus Weſtm. venit præd. Lucas in 
ipſius Annæ adminiſtrand. ha- propria perſona ſua & Viceco- 
bere non debuit ſi tibi videtur mites London. præd. ſicut pri- ,, 8 
expediri & ulterius factur. & re- us retorn quod præd. Anna ni- . 3 
ceptur. qd. præd. Curia tunc co- chil habuit in Billiva ſua ubi ſeu ;;-y a - 
ram nobis & præd. nuper Re- per quod ei ſcire facere potuer. Nichil. 
gina noſtra de eo adtunc & ibi- nec fuit invent. in eadem & 
dem conſideraret in ea parte & præd. Anna licet ad eundem 
quod haberent ibi tune nomina diem ſolempniter exact. non 
eorum per quos ei ſcire face- venit fed defaltam fecit Ideo 
rent & breve illud &c ad quem adtunc & ibidem cons. fuit per 
diem in cad. Cur. coram nobis eandem Curiam coram nobis & 
& præd. nuper Regina noſtra præfat. nuper Regina quod 
apud Weſtm. ven præd. Lucas prædict. Lucas haberet exe- 
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Executi- cutionem de debito & dam. 
pnis prædict. de bonis & ca. 
judged tallis quæ fuer. præd. Roberti 
_—_ - tempore mortis ſuæ in manibus 
wg by ipſius Annæ adminiſtrand. pro- 
. ut per Recordum & Proceſſum 
inde in Curia noſtra coram no- 
bis apud Weſtm. præd. reſiden. 
plenius apparet Idemq: Lucas 
executionem verſus ipiam An- 
nam de debito & dampnis præ- 
dict. de bonis & catallis præd. 
levand. licet eadem Anna nun- 
quam ſummonita fuit in præd. 
placito de Scire fac. ad oſten- 
dend. cauſam quare dictus Lu- 
cas executionem hujuſmodi 
verſus eam habere non deberet 
nec in placito illo comperuit 


Altbo 
the Ad- 


mini- 


ſtrater licet etiam eadem Anna bo- 


was ne · na & catalla illa ex cauſa præd. 
ver ſum- inde de jure exonerari debent 
proſequi proponit & minatur 
in ipſius Annæ dampnum non 
modicum & gravamen ac con- 


o 


did ever 


appear. tra legem & cons. Regni noſtri 


The Angliæ unde eadem Anna no- 
Plain · bis applicavit de remedio con- 
7:77 gta · gruo ſibi per nos in hac parte 
vamen. provideri nos nolentes eidem 

Annæ aliqualiter injuriari ac 
volenteſque fieri in hac parte 
quod eſt juſtum vobis manda- 
mus quod Auditu Querela 
præd Annæ vocatily; coram 
vobis partibus præd. & aliis 
quæ in hac parte fore videritis 


Audita 
Querela. 


nem Regni noſtri Angliæ finit. 
faciend. Jeſte meipſo apud 
Weſtm. 23. die Januarii Anno 
Regni noſtri ſeto. 
Plumpton. 
Poſtea ſcilt. die Mercurii The De- 
prox. poſt Quinden Sancti Hil. £79757 
larii iſto eodem Termino co- *** 
ram Domino Rege apud Weſt- 29925 
monaſt. venit præd. Anna Lam- 
pton per Nicholaum Harding 
Attorn. ſuum & ſtatim dicit 
quod præd. Lucas execution 
verſus ipſam Annam de debito 
& dampnis præd. de bonis & 
catallis quæ fuer. pred. Rober- 
ti Lampton tempore mortis 
{uz in manibus ipſius Annæ le- 
vand. habere non debet quia 
dicit quod prædictus Lucas 
we nuper ſcilt. Ter- 
mino Paſchæ Anno Regni dicti 
nuper Regis Caroli ſecundi 34. I Re- 
ſupradicto in Curia ejuſdem covery | 
nuper Regis coram ipſo nunc 7 */ 
Rege apud Weſtm in Com. ud e 
Middleſex. prædict. per judici- , * 
um cjuldem Curiæ recuperat: } we 
ler verſus præfat. Robertum ginch. 
Lampron & præd. Edmundum 
Craiſter per nomina E C. &c. 
præd. quadringent. libras de 
debito necnon præd. quadra- 
ginta ſolidos qui eidem Luce 
in eadem Curia adjudicat. fuer. 
pro dampnis ſuis quæ ſuſtinuit 


7 


evocand. auditiſq; hinc inde» tam occaſione detentionis de- 


eorum rationibus pattibus præ- 


biti illius quam pro mſi. & cu- 


dict. plenam & celerem juſtiti. ſtagiis ſuis per ipfum circa ſe- 
tiam fieri fac. quod de jure & ctam ſuam in ea parte appoit. 


fecundum legem & conſuetudi- unde convict. fuer. prout 


per 


Re- 
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Recordum & Proceſſum inde 
in Curia dicti Domini Regis 
nunc coram ipſo Rege apud 
Weſtm. præd. reſiden. plenius 
—_— -- Apparet Er eadem Anna ulteri- 
_ us dicit quod poſtea prad. Ro. 
_ . = bertus in vita præd. Edmundi 
i iilt. primo die Novembris An- 
—_ no Regni dicti nuper Regis Ja- 
—_ cobi ſecundi primo ſupradict. 
| One of Obiit & idem Edmundus ip- 
'be De. ſum Robertum ſupervixit vi- 
fendants delt. apud Morpeth præd. in 
die. Com. Northumbriæ præd. per 


8 


_—— & catalla quæ fuer. præd. Ro- 


1 manibus cujuſcunq; Admini- 
= ſitratoris vel Adminiſtratricis 


—_ | bonorum & catallorum ill. ad · 


miniſtrand. & exiſten. de debito 
& dampnis præd. penitus exo- 
nerat. devener. prout eadem 
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convenit parat. eſt edocere 
præd. tamen Lucas machinan' 
& intenden'ipſam Annam præ- 
textu judicii præd. minus rite 
prægravare ac magnopere dam- 
pnificare alias poſt mortem pre- 
dict. Roberti ſcilt. Termino 
—_ Scire fac. Sanctæ Trinitatis Anno Regni 
mud out Domini Willielmi nunc Regis 
, Angl. &c. & Dominæ Mariæ 


4 drag nuper Reginz Angl. &c. quinto 


ſtrator of proſecut. fuit extra præd. Cu- 
be De- riam tunc coram dicto Domino 
ceaſed. Rege nunc & dicta Maria nu- 
per Regina apud Weſtm. præd. 
Breve dicti Domini Regis nunc 

& dictæ nuper Reginæ nunc de 


Scire fac. de & ſuper judicio 
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. quod per legem Angliæ bona 


= berti tempore mortis ſuz in 


Anna viis & modis quibus 


przd. verſus ipſam præfat. An- 
nam Adminiſtratricem bono- 
rum & catallorum præd. Ro- 
berti præd. tunc Vicecomitibus 
London. direct. per quod qui- 
dem Breve recitando qd. cum 
præd. Lucas nuper in Cu- 
ria dicti nuper Regis Caroli 
ſecundi coram ipſo nuper Rege 
apud Weſtm. per billam ſine 
brevi dicti nuper Regis ac per 
judicium ejuſdem Curiæ recu. 
peraſſet verſus præd. Edmun- 
dum Craiſter alias dict. Ed- 
mond. Craiſter de Craiſter in 
Com. præd. Armig. & præd. 
Robertum Lampton alias dict. 
Robertum Lampton de New- 
ham in Com. præd. Gen. pred. 
quadringent. libras de debito 
necnon præd. quadraginta ſo- 
lidos pro dampnis luis quæ 
ſuſtinuit tam occaſione deten- 
tionis debiti illius quam pro 
miſis & cuſtagiis ſuis per ipſum 
circa ſectam ſuam in ea parte 
appoit. unde tunc convict. fuer. 
ſicut conſtabat de recordo re- 
citando etiam & ſuggerendo qd. 
præd. Edmundus ſecundo die 
Julii Anno Regni Dom. Jacobi 


ſecundi nuper Regis Angl. &c. 
quarto ſupradict. apud London 


præd. in præd. parochia beatæ 
Mariæ de Arcubus in Warda de 
Cheap obiit & quod præd. Ro- 
bertus ipſum Edmundum ſuper- 
752 quodq; poſtea prædict. 

obertus primo die Aprilis 
Anno Regni dict. Domini Wil- 


lielmi nunc Regis & Dominz 
Mariæ nuper Reginæ Angliæ 
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ſecundo ſupradict apud Lon- 
don. præd. in parochia & war- 
da præd. obiit inteſtat. & quod 
poſt ejus mortem adminiſtratio 
omnium & ſingulorum bono- 


rum & catallorum jur. & credi- 


torum quæ fuer. præd. Rober- 
ti tempore mortis ſuæ præfat. 


Annæ Lampton commiſſa fuit 
(debito: & dampnis præd. Lucæ 
Mil. & Thomas Cook Mil. di- 
cto Domino Regi nunc & dict. 


minime ſatisfact.) quodq; pred. 
Lucas pred. Domino Willielmo 
nunc Regi & Dominæ Mariz 
nuper Reginæ Angliæ ſuppli- 
caſſet ſibi de remedio congruo 
in ea parte ptovideri & quod 
dict. Domi nus Rex nunc & 
dicta nuper Regina in ea parte 
tunc fieri volen quod fuit ju- 
ſtum per idem breve dictis Vi- 


cecomitibus London præcepe- 


runt quod per probos & legales 
homines de Balliva ſua ſcire 


fac. præfat. Annæ quod eſſet 


coram dicto Domino Rege 
nunc & dicta nuper Regina a- 
pud Weſtm. pred. die Martis 
prox. poſt Quinden Sanctæ 


Trinitatis tunc prox. ſequen 


ad oſtendend. ſi quid pro ſe ha. 


buit vel dicere ſcivit quare pre- 


dict. Lucas executionem ſuam 


de debito & dampnis præd. de 
bonis & catallis quæ fuer. pre- 
dict. Roberti tempore mortis 
ſuæ in manibus ipſius Annæ 
adminiſtrand. habere non de- 
buit ſi tibi viderit expediri & 
ulterius factur. & receptur. 
quod præd. Cur. coram dicto 
Dom. Rege nunc & dicta nu— 
per Regina de eo adtunc & ibi 


dem conſideraret in ea parte 
Et qd. haberent ibi tunc nomi- 
na coruſſz per quos ei ſcire fa- 
cerent & breve ill. &c. ad quem 
diem in eadem Cur. coram di- 
cto Domino Rege nunc & di- 
ta nuper Regina apud Weſtm. 
ven. præd. Lucas in propria 
perſona ſua & Vic. London. 
præd. videlt. Thomas Lane 


nuper Reginæ adtunc Retorn. 


{ſuper brevi ill, quod præd. An- 


na nichil habuir in Balliva tua 


ubi aut per quod ei fatisfacere 
.potuer. nec fuit invent. in ea- 


dem Et quod eadem Anna non 


venit Io. ſicut prius per ean- 


dem Cur. adtunc przcepr. fuir 
eiſdem Vic. London. quod per 
probos & legales homines de 
Balliva ſua ſcire facerent præ- 
fat. Annæ quod eſſet coram di- 


cto Domino Rege nunc & dict. 
nuper Regina apud Weſtm. die 


Marris prox. poſt tres Septi- 
manas Sanctæ Trinitatis tunc 
prox. ſequen. ad oſtend. in for- 
ma præd ſi &c. Et ulterius &c. 
idem dies dat. eſt per eandem 


Cur. tunc coram dicto Domino 


Rege nunc & dicta nuper Re- 
gina præfat. Lucæ ibidem &c. 
Ad quem diem in præd. Cur. 


coram dicto Dom. Rege nunc 


& dicta nuper Regina apud 


Weſtm. ven. præd Lucas in 
propria perſona ſua Et Vic. 


London, pon ſicut prius re- 
rorn. quo 


habuir in Balliva ſua ubi aut 
| per 


præd. Anna nichil 


— 


* 


— — me er nn ne 


— . 


per quod ei ſcire facere potuer. 
nec fuit invent. in gadem & 
præd. Anna licet ad eundem 
diem ſolempnit. exact. non 
ven. ſed defalt. fec Io adtunc 
& ibidem cons. fuit per ean- 
dem Cur. coram dicto Domino 
Rege nunc & dicta nuper Re- 
gina quod præd. Lucas haberet 
executionem de debito & dam- 
pnis præd. de bonis & catallis 
quæ fuer. præd. Roberti tem- 
re mortis ſuæ in manibus ip 

ius Annæ adminiſtrand. prout 
per Recordum & Proceſſum in- 
de in Curia præd. Domini Re- 
gis nunc coram 3 Rege a- 
pud Weſtm. reſiden. plenius 
apparet idemq; Lucas execu- 
tionem verſus ipſam Annam de 


debito & dampnis præd. de 


bonis & catallis prædict. le- 
The De- vand. licet eadem Anna nun- 
 fendant quam ſummonita fuit in præd. 


/ « 7 "a placito de Scire fac. ad oſten- 
0 = dend. cauſam quare dictus Lu- 
Ca Cas executionem hujuſmodi 
why verſus eam habere non deberet 
| there nec in placito illo comperuit, 
ſhould licet etiam eadem Anna & bo- 
not be na & catalla illa ex cauſa præd. 
_ inde de jure exonerari debent 
gains Proſequi proponit & minatur 
ber, in ipſius Annæ dampnum non 
The modicum & gravamen ac con- 


Plain tra legem & cons. hujus Regni 
riffs gra · Angliæ Et hoc eadem Anna 
vamen. parat. eſt verificare unde petit 

petit lu. Judicium & qd. præd. Lucas ab 
i = omni executione quacunq; de 


de bonis & catallis quæ fuer. 


& ſuper recuperatione pred. 


præd. Roberti tempore mortis 
ſuæ levand. habend. præcluda- 


tur &c. & quod eadem Anna 


ad omnia quæ ipſa occaſione 
adjudicatio executionis præd. and Re- 
amiſit reſtituatur &c. Et quod firution. 
præd. Lucas ven. hic in Curia 

de & ſuper præmiſſis reſponſur. 

&c. ſed quia Curia Domini 

Regis nunc hic coram ipſo Re. 

ge incognit. cxiſtit utrum alle- 4 Veni- 
gation' præfat. Annz in hac _ 
parte ſint veræ necne Ideo , 
przcept. eſt Vicecomiti Nor- 
thumbrizpred. quod venire fac. 

coram Domino Rege a die Paſ- 

chæ in quindecim dies ubicun- 

que &c. pred. Lucam de & ſu- 

per præmiſſis reſponſur. ulteri- 

uſq; factur. & receptur. quod 

Curia dicti Domini Regis nunc 

hic coram ipſo Rege de eo 

cons. in hac parte idem dies 

dat. eſt præfat. Annæ &c. Ad 

quem diem coram Domino Re- 
ge apud Weſtm. ven. pred. An. ze De- 
na per Attorn. ſuum pred. & fendant 
pred. Lucas ad eundem diem dant ap- 
ſolempni:er exact. per Henri- Pars 
cum Dodd Attorn. ſuum ſilit. ere 
ven. & dicit quod materia in? 
brevi & narratione pred. con- 4 4. 
tent. minus ſufficien in lege ex „, 
iſtit ad pred. Lucam ad eandem 
reſpondere compelland. aut ad 
executionem ſuam de & ſuper 
Judicio pred. de bonis & ca- 

tallis quæ fuer. pred. Roberti 
Lampton tempore mortis ſuæ 
levand. habend. retardand. ad 

quem idem Lucas neceſſe non 

habet nec per legem terræ te- 

netur 


— 


„ 
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& hoc parat. eſt verificare un 


de pro defectu ſufficien bre- 


vis & narrationis in hac parte 
idem Lucas petit judicium de 


brevi & narratione illa & quod 


Foynder 
in De- 
murrer. 


breve & narratio illa caſſentur 
&c. Cttl. Levinz. 

Et præd. Anna dicit quod 
breve & nat ratio præd. caſſari 
non debent quia dicit ꝗqd. Breve 
& narratio ill. materiaq; in ill. 
content. bon. & ſufficien in lege 


exiſtunt ad præd. Lucam ab 


executione ſua de & ſuper Ju- 
dicio præd. verſus ipſam An- 
nam de bonis & catallis quæ 
fuere præd. Roberti tempore 
mortis ſuæ levand hend. præ- 
cludend. quæ quidem breve & 
narration materiamque in ill. 
content. eadem Anna parat. eſt 
verificare & probare prout Cu- 
ria & c. Et quia præd. Lucas ad 
Breve & narrationem prædict. 


non reſpond. nec ill. hucuſque 


aliqualiter dedicit eadem An- 
na ut prius pet. Judicium & 
quod prædict. Lucas ab om- 
ni executione quacunque de 
& ſuper recuperation prædict. 
de bonis & catallis quæ fuer. 
prædict. Roberti tempore mor- 
tis. ſuæ levand. hend præclu- 
datur &c. & quod ipſa ad om- 


nia qua ipſa occaſione adjudi- 


cationis executionis præd. ami- 
ſit reſtituatur &c. ſed quia Cu- 
ria Domini Regis hic de judi- 


netur aliquo modo reſpondere 


in B. R. 1694 21 
cio ſuo de & ſuper pramillis 
reudendo nondum advitatur Ce 
dies inde dat. eſt partibus pred. ance. 
coram Domino Rege ulque ad 
a die Sanctæ Trinitatis in tres 
Septimanas ubicunq; &c. de 
judicio ſuo de & ſuper præ- 
miſlis audiend' eo quod Cu- 
ria dicti Domini Regis hic 
inde nondum &c. Ad quem 
diem coram Domino Rege g- 
pud Weltm. ven' partes prad. 
per Attornatos ſuos prædict. 
ſuper quo viſis & per Cur. Do- 
mini Regis nunc hic plenius 
intellectis omnibus & ſingulis 
præmiſſis maturaq; deliberati- 
one inde habita pro co quod 
videtur Cur. dicti Dom. Regis 
nunc hic quod breve & narra- 
tio præd. materiaq; in ill. con- 
tent. bon. & ſuflicien in lege 
exiſtunt ad pred. Lucam ab exe- 
cutione ſua de & ſuper judicio 
præd. verſus præfat. Annam 
de bonis & catallis quæ fucr. 
præd. Roberti tempore mortis 
ſuæ levand. habend. præclu- 
dend. Ideo cons. eſt quod præ- 
dictus Lucas ab omni executi- 
one quacunque de & ſuper 
recuperatione præd. de bonis 
& catallis quæ fuer. præd. Ro- 
berti tempore mortis ſuæ le- 
vand. habend. præcludatur &c. Fu 


omnia quæ ipſa occaſione ad- 


judication execution prædict. Fan- 
amiſit reſtituatur, &c. f. 


8 1 Lam- 


Et quod ipſa eadem Anna ad ment r 


. 


* 
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4 Leon. 
placit. 76, 
oP. 


Cro. Eliz. 
720. 


* 27 Elizs 
cap. 8. 


Cro. Car. 
481. 


Stiles 32 3. 
Roll. Abr. 


Lambpton werſzs Collingwood. 
The Caſe. 


TAavgment was obtained againſt two Perſons who are both dead, 
the Creditoꝛ bꝛought a Scire fac. upon that Judgment againſt 

the Adminiſtratrix of one of them, and after two Nichils 
retorned Judgment was awarded againſt her by default. 
Afterwards ſhe bꝛought a CUrit of Erroz, coram vobis reſiden 
and the Erroztn fact aſſigned was, That ſhe was never ſummoned. 
And the Queſtion was, Whether this TUrit of Erro2 would 
Ive 0? not, becauſe the two -Nichil's retomed amount to a 


Scire feci ; and ſo there being a Judgment by default after two 
Nichils tis too Iste now to bzing a (Urit of Erroꝛ. 


o 


Some Caſes were cited to pzove that Erro2 would lIye after 
Judgment in Scire fac. viz. where Judgment was had againſt 
the Ball upon a Scire fac. and pet they brought a TUrit of Erroz, 
there being no Capias againſt the Puncipal, which being Erroz in 
Pooceſs, it was held That the TUrit would lpe: In Mich. 
Term, 41 Eliz. rhe ſame Erro2 was aſſigned by the Bail after 
Judgment againft them in a Scire fac. upon two Nichils re- 


| tozned; as in the caſe at Bar, and it was then objected, That a 


CUrit of Erro2 would not lye, not fo2 the reaſon above-mentioned, 
but becauſe (ſuch CUrit is given by the Statute to the Patties on- 
ly in the Aion, and not to the Bail; but it was held that a Suit 


upon a Scire fac. is in nature of an Aion of Debt, and a Judg: 


ment in Debt is patticularly menttoned inthe Statute, and there- 
fore a Writ of Erro2 would ive. 


The lite Error was aſſigned in Hillary Term, 12 Car. 1. 
but there was allo Erro2 aſſigned by the Bail in the pꝛincipal Judg⸗ 
ment, which being coupled with the Erroz in the Judgment on 


the Scire fac. two Judges held the TUrit ſhould abate, becauſe - 


the Bail cannot have Erroꝛ fo2 an Erroz in the pzincipal Judg- 
ment ; but it was agreed by all that it would lye upon the Judg- 
ment on a Scire fac. a os 
But the later Caſes ſeem to be otherwiſe, viz. That a Judg- 
ment upon two Nichils retomed, is a Judgment by default. 
after notice, and therefoze a TUrit of Grroz comes too late to re- 


| part 30g, verle ſuch Judgment; this is the Cale of Barcock and Thompſon 
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repo2ted by Stiles, and is mentioned alſo by my Ld. Rolls and a- 
greed by him that ſuch Judgment is not erroneous ; and upon the 
Authozity of this Caſe the TUrit of Erro2 was now quaſhed. 
Afterwards the Adminiſtratrix of Lampton bzought an Audita = 
Querela ſuggeſting alſo therein that ſhe was never ſummoned, = 
and that her Pusband died in the life-time of the other Debtoz, =_ 
and (o his Eſtate was thereby diſcharged of the Debt, and upon 
a Demutrer it was debated, . 5 
Firſt, TUhether an Audita querela would lye, becauſe where 
the Party might have any other remedy, that Writ will not (pe, 
Nov tis plain, That if the Adminiſtratrix had not luffered 
Judgment againſt her by default in the Scire fac. ſhe might have 
pleaded this matter, but by her neglect therein ſhe cannot now 
have an Audita Querela. | „ 
But the Court were ok a contrary opinion upon the Authozfty 
_ of Barcock and Thomplon's Caſe above-mentioned, that the ad. 
miniſtratrix ſhall have an Audita Querela, becaufe now ſhe hath 
no other Remedy. 
Then the Queſtion was, whether the Adminiſtratrix of the Per- 
= firſt dying ſhall be charged with the Executozs of the Sur- 
b 02. | | „„ | | 
 Sexj. Levinz. argued, That both ſhall bechargedbecauſe where Fitz. Abr. 
Judgment has been obtained againſt two in an Aſſize of Novel tit. Executi- 
Diſſeiſin, and upon a Scire fac. to habe execution of the Damages on placit. 8 i. 
the Sheriff returned, That one was dead, and that he had ſum⸗ 
moned the Survtvoz, and it was held that he ſhould not be com. 
pelled to plead befoze the Heir and Tertenants of the dead Man 
=_ RE A .:... „ 
So where Judgment was had againſt two in an Acton on the 
Caſe, and a (Urit of Erro brought, and one died pending the ye, 208 
Writ it was abated, becauſe what was ſeveral befoze the Judg 200. 
ment was thereby made joint, and the Plaintiff in the Judgment 
muſt have a Scire fac. againſt the Erecutozs of the dead Man 
who are now become charged with that Judgment, and it ſhall not 
ſurvive to the other alone. or = 
But on the other ſide it was argued, That where the Lands of 
ſeveral are charged with a Debt it ſhall not lie wholly upon the Si 7774 
Survivoz; as, tf a Recognizance is acknowledged by ſeveral, the 1 
Lands of all are thereby become chargeable, and execution ſhall Cafe, 3 Rep, 
be equally made; and if one ſhould die, the Credito2 muſt bzing 12. 
a Scire fac. againſt his Heir and Tertenants fo2 they being all in 
æquali jure, the Charge doth a hea 5 but tis otherwiſe where 
mo, OE © : the 


I 
5 
5 
4 


3 wa 


F A ETIIP SENS 


# 


316 Mich. 6 W. & M. in B. R. 1694. 


5 5 7 5 9 F 7 
* 1 1 
% s | bs ©. a 
1 =; 5 * * * 
*. 15 be. 5 2 0 
1994 R 
* J 8 7 5 4 F 
- *. , A a 
2 " . Ll = 
; 4 * + 


the Lands are not bound by Judgment; as, if two enter into a 
"Bond, and one dies befoze Judgment, the Survivoz ſhall be charg- 
ed alone, and Judgment was given accodingly, DAT 


Moor verſus Parker. 


Mich. 4 Will. Rot. 268. 


Houſe of Peers, the Caſe upon a ſpecial Uerdin found was 


thus, viz. 


George Chure the Father being (eſ3ed of the Lands in queſtion, 
made a Settlement thereof to George his Son fo? life, remainder 


to his firſt, &c. Son in Taile-male Reverſlon in fee to George the 
Father, who in June 1683. made his (Will as followeth, viz. 


As rouching my Lands and Tenements, ec. my Will is, That if 


my SonsWife die during the life of her Husband without iſſue Male, 


that then he ſhall have power to make a Jointure to any other Wife, 


AND FOR WANT OF ISSUE MALE of his ſaid Son, then the 
Lands ſhall be and remain to his Son by any other Wife, and his 
Grandaughter ſhall have 4000 l. AND IN CASE OF FAILURE 
OF ISSUE MALE by his Son Geozge, then all his Lands ſhall 


go to his Grandchildren and their Heirs, ſhare and ſhare alike. 


George the Father died, his Son ſurvived and ſuffered a Com- 


mon Recovery, and died withour Jflue Male. 
The Queſtion was, CUhether thoſe who claimed under the Re: 


coverp, 02 the Gzandchildeen of the Teſtatoz had the better Title, 
that is, whether George the Son had only an Eſtate foz Life oz in 


Tail. 8 | 

Serj. Levinz argued, That the Son had an Eſtate-Taile, 
and that by the Recovery the Eſtate to the Gzandaughters was 
barred. 5 

That it was an Eſtate-tail by (implication, and it could not be 
otherwiſe, becauſe the Son could not have a Fee-ſimple, koz that 
was deviſed to the Gzandaughters upon his dying without Jſſue- 
Pale, and therefoze not having the Fee, he muſt of neceſſity have 
the Cſtate-taile in the mean time by the laſt Clauſe of the Mill. 


There is nothing deviſed to him by erp2eſs wozds, but by im- 


plication 3 and tis no new thing that an Eſkate-taile ſhould ariſe 
by implication eſpecially in a Till 3 as fo2 example, _ 


A Sſumpſir upon a Wager being a felgned Ifue directed by the 
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In Michaelmas Term : Jac. the Caſe upon a ſpectal Uervig 2 Cro. 250. 
was, viz. William Brown had Iſſue John and two Daughters, and Brown v-r- 
he had likewile two Nephews, Matthew and Henry, and having e 1122 
Lands in ſeveral places, he deviſed all to his Son and his Þeirs; "© 
and ik he died without Iſſue then he gave his Land in one place to 
Matthew in Fee: Item, I deviſe my Land in Thite-acre to hen. 
ry and his Heirs ; it was adjudged, That this was a limitation by 


way of Remainder to Henry, and that the woꝛds ſhall be conſtrued 
thus: viz. That Þenry {hall have the Fee if John die without 


Iſſue. | 

Now tho there was an expꝛels Deviſe of the Fee in that Caſe, 
which is not in the Caſe at Bar to the Son, yet that will make no 
alteration, becauſe the Son would have been entituled to a Fee- 
imple by veſcent had it not been fo2 the Mill. 


So in Trinity Term of 14 Jacobi, the Caſe was, a Man had 


- a Wike, one Son and two Daughters, and deviſed his Houſe in Co. 445. 


London to his Son after the Deceaſe of his. Mother, And if, fle 
his three Siſters ſurvive their Brother and his Heirs, that then they Roll. Abr. 1. 


ſhall have it foꝛ their Lives, remainder over, &c. it was held, That puts 36. 


the Son had an Effate-tafle, becauſe the wozd Heirs there ſhall be placit. 5% 5. 


intended Heirs of his Body, otherwiſe the Limitation to the Si- 
ſters would be void, becaule then a Fee would be {tmited upon a 
Fee, which is againſt the Rules of Law: Now in this Cale there 
was no expzels deviſe of any Eſtate to the Son, and pet it was 
adjudged that he had an Eſtate taille by implication. | 
Tis ttue, in the Caſe of Pell and Brown there is a contrary 
Reſolution, that was a Deviſe to T. his youngeſt Son and 2 Cro. 550, 
his Þeits, and if he died without Iſſue living W. his eldeſt Roll. Aint 
Bother, that then he ſhould have it in Fee, this was ad- part 835. 
judged an Eſtate in Fee in T. and no Tail, the reaſon g- 
ven was, becauſe W. had only a poſſibility of having it, fo2 it was 
not deviſed to him abſolutely, viz. if T. died without Iſſue : but 
upon a Contingency, viz. his dying without Iſſue living W. 5 
The Serſeant did not anſwer this Caſe, only (ald, That he had 
heard very learned Judges affirm that it was a very hard Caſe. 
Then he argued, That if the Daughters had any Title, it muſt 
be by wap of contingent Remainder oz of an Executom De- 
vile. 


It cannot be the one, becauſe the Son had no Eſtate of Free- 
hold to Wer ſuch Remainder. 5 


' Neither 
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"Neither can it be the other, becauſe an Erceutoy Deviſe | is 
never to ariſe upon failure of Iſſue Male generally, oz without 


may laſt many Generatſons, 
Sir Bartholomew Shore, contra. 


and he ſhall not have an Eſtate-taile by implication by this TUill, 
becauſe the deſign of it was only to enable him to make a Jointure 
to any other TUtfe, and to p2ovide (02 her Childzen, but not to 
enlarge his Eſtate. - 
The wows which ſeem to create an Eſtate-taile are, viz. And 
for want of Iſſue, &c. but the Law is otherwiſe, becauſe there is 
no expeeſs Eſtate given to him by the Will befoze thoſe wozds: 
tis like the Cale in Mich. ol acobi, where a Man deviſed an Eſtate 
to his elveſt Son koz life ; Remainder to the Sons of his Body 
*lawfully begotten, and it they alien, &c. that then his Daugh- 


Roll. Abr. I, 


part 837. 
placito 13. 


- are woꝛds of Purchaſe, 
Neither can the woꝛds, viz. In caſe of failure of Iſſue Male, &c. 


create an Eſtate taile, becauſe thoſe were added to explain, what 
was generally and uncertainly expꝛeſled bekoze. 


1 And. 8. fo} life, Remainder to his Coſin, and the Þeirs Male of his Bo- 
Dyer 171. dy; and if his Coſin die without Jſſue of his Body (but doth not 
. Godb. 16. ſay Iſſue Male) Remainder over in Fee, the Colin had Jſſue a 


not have the Land by theſe general wozds, it was not an Eſtate- 
taile to him, and the Þeirs of his Body in general, but to him 
and the Heirs Male of his Body, foz the Till took effect by the 
firſt woꝛds which are a Guide to thoſe which follow. 


at Bar ſhould give an Eſtate-taile by implication to George Chute 
the Son, there being no particular Eſtate deviſed to him bekoze, 
than there was in the Cale above-mentioned, why the general 
wozds fn that caſe did not make any (uch Eſtate. | 


1 2 Cro. 199, 
* viſed to his Nile, and ik ſhe had Tſſue by him, then to the 


un 


Iſſue indefinitely, and in this Caſe there is an Eſtate-tatle which | 


By the Settlement George the Son had but an Eſtate fo2 life, 


tcrs ſhall have the Land, remainder to his right Heirs ; it was 
held that the wo2ds, viz. Sons of his Body, and firſt Son, &cs 


Jn Mich. 1 Eliz. Clement Frenſham deviſed Lands to his Mike 


Daughter only and died, and it was adjudged, that ſhe ſhould 
* . And there is no moze reaſon why theſe general woꝛds in the tale 


There is another Caſe to this purpoſe, it was a Copyholder in 
Fee, who made a ſurrender to the uſe of his TUill, and then de- 


Iſſue, &c. and if ſuch Iſſue die bekoze age, oz bekoze his 7Tlife 3 
Or if the have no Iſſue, then, dc it was held, that ſhe had but 
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an n Eſtate fo2 life, and could not dilpoſe the Lands to her Chil- 
dyzen. 


judged; as, where a Moman had two Sons by two Þusbands, 
the deviſed to T. her eldeſt Son fo? life, and to his Jſſue in Tall, 
and if he died without Jfſue then living, to her ſecond Son in Fee; 
But if he die having Iſſue of his Body then living, then to him in 
Fee: Jt was held, that tho the reverſion deſcended to him as Heir, 
pet by the limitation of the Till he had but an Effate fo? life, which 
is like the pzeſent Caſe, viz. a good contingent Remainder to 
commence npon his dying without Iſſue Pale. 


Curia. Jt will be impoſſible to make this an Eftate-taile bb 


tacquing the Eſtate by the Mill to the Eſtate fo2 life in the Settle- 
ment on purpoſe to ſuppozt the contingent Remainder; becauſe 
the Settlement and Till are two diſtinct Conveyances, and there- 
foze Judgment was given that this was not an Eſtate-taile, 


| Warrington verſus Moſcley. 


Hill. 6 Willelmi, Not. 2 91. 


'Rro2 of a Judgment in the County Palatine of Cheſter. | 
The Plaintiff preſcribed fo2 Toll of Goods bought with. 


in a Wannoz, and the Queſtion upon the Pleadings was, Che- 


ſuch a Toll independent of all Markets and Fairs can be good: 
It was argued that the Preſcription was unreaſonable, 


000 Fo? the Manner, viz. The Lodd only claims the Toll 


in his Bannoz, and its not to2 Goods bought oz (old in 
a Market, &c. 

2.) F02 the matter, viz. he pꝛeſcribes to a Toll of 2d, ko; eve- 
ty Pack bought in Mancheſter, called Mancheſter Cares, 
except of the Burgeſſes there. 


an Toll muſt ariſe by Pꝛeſcription o2 Giant, the one luppoletb 


the other; now the Lo of a Pannoꝛ cannot have Toll by Pze- 
ſcription, becauſe at the Common Law there was no Cuſtom paid, 


called 


And atcoꝛding to theſe Reſolutions have late Caſes been ad- 4. 47. 


but ko; Tool, Wooltels, | and Leather, which was therefoze 4 5 


162. 
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called antiqua five magna Cuſtuma, and all other Tolls a are 
eſteemed Malæ Tolnetz. 


Netther can he be entituled to this by any Gzant from the King, 
becauſe he cannot charge his People with any thing but 
what is fo2 the Publick Good, without their Aﬀent in Parlfa- 

F. N. B 1224, ment, and therefoze the Nltit of ad quod damnum is directed to the 

; Eſcheater to enquire what damage it would be to the King, oz any 
of his Subjeas if he ſhauld grant to B. that Ye map make an AC: 
ſignument of certain Lands to a Chaplain fo2 ever to pay faz his 
Soul in a certain Church; fo2 by reaſon of (uch Aſlignment the 
Land would be exempted from ſeveral Duties, as Fines, Amer- 
claments, &c. ita quod patria per donationem & aſſignationem 
præd. magis ſolito non oneretur ſeu gravetur. 


= Now if the King cannot impoſe a Outy upon his Subjects but 
ſuch which is fo2 their benefit ; a Fortiori, a Low of a Manno: 
cannot ; and to this purpoſe there is an erp2eſs Authozity in Ea- | 


Roll. Abr. 2. ſter Term, 11 Car. viz. There was an Inkozmation againſt Mor- 


part 171, gan f02 lebying 2d, fo; every Bartel landed at Cockernepill, 
tho it was his own Land, and the Parties could not ſell there 
without his Allent; yet this being to levy a new Toll, it was held 
unlawful 3 he might make particular Agreement with the People, 


22 Aſſ. pl. 58. hut he could not eract a Coll. 


Br. Abr. tit. . 
e 2 This Toll is in nature of a Toll though, fo) which there can 


Title 0 ll. 6, be no Preſcription, becauſe tis lawful fo: any Man to paſs by o; 


Cro Eliz, thꝛough the Highway 3 lo tis as lawful ko any Pan to buy Goods 


710. contra. bought to his Shop. 


Koll. Abr. 2. Ik the Plaintiff had any right to this Duty, he ſhould have 
part 522. @hewed that the People had ſome Benefit by ſelling their Goods in 


l Ty o—_ this place; as, where a Man juſtifies in Treſpaſs, and preſcribes 


th to have a Toll fo2 Beaſts d2zjiven over ſuch a Yanno2; tis a void 

103. r  Pueeſcription being kor Toll⸗thꝛough, unleſs the Party who claims 
the Dutp doth ſhew that rhe Subjeg hath ſome advantage. 

1 Mod. 47. So where a Pan alledges a Cuſtom to have ſo much per Tunn 

Sid. 454- fo2 all Goods paſſing on a River by ſuch a Wharf: This is a 
Toll-thiough which the Law calls Malum Tolnetum, unleſs the 
Plaintiff ſheweth, that the River was uſually cleanſed by him, 02 
that he repaired the Banks, 62 that he hath vone ſome good ko; 
this Duty. 

Sid. 218. Mapit has been held, That a Tax cannot be impoſed on the 

"Om but by Parliament, tho tis fo their 3 


But 


Mich. 6 W. & NI in B. R. 1694. 


Bout admitting that the Plaintif may pzeſcribe foz Toll of 
Goods bought within this place, pet ſuch a general Pꝛeſcription 
is not good to bind Strangers, no moze than a Pꝛelcription ta 


have a Heriot of every Stranger dying within ſuch a Bannoz, 


which is vold, becaule it cannot have a reaſonable commence⸗ 


ment between the Loꝛd and a Stranger, tho it may between him 


and his Tenants, 


So a Pieſcription to have a Heriot (viz.) the beſt Beaſt of Dyer 199 b. 


his Tenant, and ik it be eſloigned befoze the Lozd ſeizes it, that 
then he may take the Beaſt of any other Perſon Levant and Cou- 


chant upon the Land 3 this is a void and an unteaſonable Pꝛe- 


ſcription. 


(.) This is not good by reafon of the uncertainty of the thing 


out of which the Duty doth ariſe ; ko; tis de qualiber ſarcina, 
not (aying of what it conſiſts : now if the Court muſt judg whe- 
ther 2d. is a reaſonable Duty 02 not, they muſt know what is in 
the Pack, and what a Cuſtomary Pack of Mancheſter (Uares 
18, will be difficult to be known in Weſtminſter-Hall. 

To inſtance in parallel Caſes, viz. manp Indiaments and 
Inkozmations have been quaſhed fo? ſuch Uncertainties, viz. 
An Inkozmation fo2 engroſſing diverſos cumulos tritici, was 
held void, becauſe of the uncertainty of the quantity in each 
Heap, tho the value of the whole was particularly (ct fozth. 


Roll Abr. 1. 


p. 134. 


So an Indictment fo2 engroſſing magnam quantitatem ſtraminis Cro. Car. 
& fœni was quaſht fo; the like reaſon. . 

Likewiſe in Frover and Converſion pro duobus garbis Anglice March 60, 
Sheaves of Com, the Declaration was held ill, becauſe the Plain- Allen 80. 


tiff had not ſhewed what Conn it was, and the Anglice being vold, 
then it was only Trover de duobus garbis, which wozd in its Latte 
tude compꝛehends any thing which may be tied up in Bundles. 


This Pzeſcription is alſo void by reaſon of the Perſons of whom 


"tis demanded, viz. of all People bzinging TUares thither to be 
ſold, &c. ſo that neither the King himſelf no2 his Purvepozs are 
excepted; tis contrary alſo to Magna Charta, which enans, That 


all Merchants may buy, and fell without any manner of evil cap. 30. 


Tolls, | PEE 

Tis void likewiſe by reaſon of the time demanded, viz. im- 
mediately upon the ſale of each pack of Mares: Now no Toll 
is due befoze the Sale, unleſs by Cuſtom time out of mind, and 
here is no Conſideration laid why the Lozd ſhould have ſuch a 


Duty. e 
s — — 


2 Inſt. 220. | 


42 
a” 
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E contra. It was argued on the other ſide, that time and uſage were the 
Foundations both of Pzeſcriptions and Cuftoms ; and if Cu⸗ 
ſtoms were not unreaſonable it was not neceſſary to ſhew their 
- Commencement. 

as ta the generality alledged againſt this Preſcription, tis not 
votd fo? that reaſon, fo2 ſuch general Pꝛeſcriptions to have Toll 
© 1 Bulf,195, Of All People, have been warranted by ſeveral Preſidents, 
| In Anno 10 Jacobi the Iſſue in a Quo Warranto was, whether 
the Defendant had Toll of all People within the Mannoz of Pet- 
worth in the County of Suſſex, -as well of the Tenants of the Earl 
| of Arundel as of Strangers, and the Iſſue was found fo2 him, 

1 Leon. pla- Nothing is moze common in our Books than fo2 a Lozwd of a 

Ns Dn Mannoz to preſcribe fo2 a Duty within the ſame, tho tis to the 

7 pꝛejudice of. particular People, becauſe ſuch Cuſtoms may have 

Rep 12 3b. a reaſonable Commencement ; and therefoze it has been held 

' Cro. Eliz. ko; a Low, &c. to preſcribe that the Bꝛead fo? all the Jnhabſtants 

208. in his Mannoꝛ and Paſſengers there ſhould be baked at his Oven, 

and that no other perſon time out of mind, &c. had uſed a Bake: 

FN B. lit. M. houſe there without his appointment, &c. 

Reg. 105 b Tis kozthis purpoſe that the Writ de ſecta ad molendinam doth 

153. lie, and in the Regiſter there is a Pꝛeſcription alledged, Ratione 
Dominii, which is a very extraozdinary claim, and goes farther 
than what was made by the Lozd of a Mannoz. 
Jn 8 Ed. 3. 37 b. The Defendants juſtified in Treſpaſs kor pul- 
ling down of a Fold, as Servants to the Lady of the Mannoz of 
Haſtings, who by reaſon of her Seigniorie had a Freehold thzough= 
out the 12 Uill, ſo that no other could Fold there without her 
leave, this extends as well to Strangers as to thole of that 

Br. Abr. tit, Cill, and pet it was held good. 

preſcription So in 21 Hf. 7. 16 a. The Yayo? and Commonalty of Glou- 

placito 92. ceſter pzeſcribed to have Toll of every Boat which paſſed by their 

Cro. Eliz. Cirp, &c. and this was adjudged a good Pyeſcription, altho 

N no reaſon is given why they ſhould have that Toll. 

Manp other Caſes might be cited wherein the Law was held to 

: to be the ſame, as in 18 Eliz. the Low Bayo? of London byought 

Dyer 352 a. an Acton on the Caſe, grounded upon a Cuſtom to have the 2oth 

part of the Salt of every Stranger who bꝛought it to the Port of 
London, and there is no reaſon ailedged why he ſhould have that 

part, and pet the Papo had Judgment. 


In 
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In an Acton on the Caſe the Dekendant juſtified the taking of Cro. Ela. 
the Goods, fo? that the Bailiff of Yarmouth had uſed to have 15 
Coll of the Tenants and Inhabitants ok Laſtoff foz any of their ! Leon. 231. 
Goods bzought thither by Sea to be (old ; and upon a Demur- 
rer he had Judgment, tho it was upon a general Claim of Toll 
5 all their Goods brought thither, without ſayping to the 

_ 

So in Treſpaſs the Defendant pꝛelcribed to have 2 d. foz Co, Eliz. 
every Score of Sheep of Strangers bzought o2 dyiven per & trans 711. 
villam de Melton Mowbray, and if that Toll was denied, then to 
diſtrain fo2 it; now tho this was a Toll-thozough fo2 which a 
Peeſcription cannot be alledged without ſewing ſome Cauſe, 
that it may appear to have a reaſonable Commencement, yet the 
Plea was held good by the Opinton of two Juſtices againſt Ju- 
ſtice Popham, viz. That ſuch a Toll might be claimed generally; 

fo2 it being by Pꝛelcription, it cannot be intended that the Cauſe 
ſhould be known why it began. 

The Perſon who gathers the Toll is a ſtanding CUitneſs of 
the Alteration of the ]operty, and of the fairneſs of the Con- 

Then as to the other Dbjection, That tis unreaſonable fo) the 
incettatnty ; tis a cuſtomary Claim fo? a certain thing fn a cer⸗ 
tain place, and the Cuſtom hath fired what is meant there by the 
wo2d Sarcina 3 tis as certain as a Duty fo2 a Piece of Cloath in 
the Book of Rates; and tis as certain as a Bꝛeſcription to 
have a Þalfpenny fo2 every Pozter's Burthen laid upon Qucen- Hob. 85. 
hithe to be conveyed from thence by Mater, which hath been held Moor placico 
good, and tis very well known that a ſtrong n Will carry 1124. 
moze Goods than another. 


Curia. Mot ſatisfied with this Pꝛeteription, becauſe there was 
no Becompence fo2 it, and every Þ!eſcription to charge the Sub⸗ 
ject with a Duty, mult impart a Benefit 02 Recompence to him, 
02 elle ſome Reaſon muſt be ſhewed why a Duty is claimed. 
Che Caſe in Dyer ſeems to be very hard, fo2 the Lozd Mayo? 
to habe the 20th part of all Salt bzought to London, and no rea- 
fon given why he ſhould have it. 
But as ko; the Caſe of Foldage, it was upon the Lands held 
of the Mannoz of Haſtings whereof the Tenants had the Feev- 
_ ings; and that "me have a reaſonable Commencement, 
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Hicks verſus Woodeſon. 


Somerſet, N IIcholaus Hicks mandi de & concernen' deci- 
Attach- N qui tam pro mas agnorum infra parochiam Fur 
ment up Domino Rege & Domina Re- pred. fineſq; limites & loca de- Lambs. 
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= „„ gina quam pro ſeipſo in hac 
hibition. 


parte ſequitur queritur de Sa- 
muele Woodeſon Clerico Re- 

ctore Eccleſiæ parochial. de 
Huntſpill in Com. Somerſet. 

pred. in cuſtod. Mar. Mareſc. 

Domini Regis & Dominæ Re- 
ginæ coram ipſis Rege & Re- 
gina exiſten. de placito quare 
lecurt. eſt in Curia Chriſtia- 
nitat. contra prohibitionem 
regiam ei prius inde in con- 
trar. direct. & deliberat. pro eo 
videlt. quod cum parochia de 


Antiqua Huntſpill in Com. pred. eſt an- 
parochia tiqua parochia Cumq; pred. 
Nich'us per ſpatium quing; an- 


norum jam ult. elapſ. & am- 

1 fuit & adhuc exiſtit in- 

| abitans infra paroch. pred. & 
The per totum idem tempus qua- 
Plaintiff draginta acras terræ prati & pa- 
on Inha- ſturæ cum pertin. exiſten par- 
on ra cell. manerii de Huntſpill in 
7 1. dict. Com. Somerſet. infra pa- 
Bolder roch. pred. fineſque limites & 


in the loca decimabilia ejuſdem pa- 


Pariſh. rochiæ habuiſſet & occupaſſet 
Cumq etiam infra eandem pa- 
rochiam ſineſq; limites & loca 

decimabilia ejuſdem parochiæ 
habentur & a tempore cujus 

A Mo- contrar. memoria hominum 

dus dect non exiſtit habebantur tales 


ſu ek, conſuetudines & modi deci- 


cimabilia ejuſdem parochiz ca- 

den' part. & provenien' ac de 

& concernen' decimas vacca- 

rum & juvencarum mulgibili?ꝰ 
um infra paroch. pred fineſqʒ Mulch 
limites & loca decimabilia ejuſ. C. 
dem parochiæ cuſtodit. & de- 
paſturat. ac de & concernen 
decimas vitulorum infra pa- And 


roch. pred. fineſp; limites & lo. Calves, 


ca decimabilia ejuſdem paro- 

chiæ caden' part. & provenien 

ac de & concernen decimas 
pullorum infra paroch. pred. 
fineſque limites & loca decima- 4 
bilia ejuſdem parochiæ caden' Colt. 
part. & provenien ac de & 
concernen' decimas fœni infra Aud 
paroch. pred. fineſque limites Hay. 
& loca decimabilia ejuſdem pa- 
rochiæ creſcen' renovan & pro- 
venien ac de & concernen' 
decimas gardinorum & poma- 
riorum infra paroch. fineſque ©, 
limites & loca decimabilia e- „ 0, 
juſdem parochiæ exiſten. ac de n . 
& concernen. ſolution oblaconꝰ 
omnium virorum & uxorum And O- 
ſuarum infra paroch. ill. fineſ. Ferings. 
que limites & loca decimabilia 


And 


ejuſd. paroch. inhabitan. videlt. 


quod quiliber. occupator ali- 
quarum terrarum five ten to- Tie Mo- 
rum infra paroch. ill. fineſque dus /e: 


limites & loca decimabilia Forth. 


ejuſdem 
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cjuſdem paroch, qui aliquam 
vaccam five juvencam mugibil. 


vel aliquas vaccas five juven- 


cas mugibil. infra parochiam 
pred. fineſq; limites & loca de- 
cimabilia inde in aliquo anno 
cuſtodivit ſolvit & a toto tem- 
pore ſupradicto ſolvere uſus 
fuit & conſuevit Rectori Ec- 
cleſiæ paroch. de Huntſpill 
pred. ejuſve firmar. ſive depu- 
tat. Rectoriæ illius pro tempo- 


re exiſten pro qualibet hujuſ- 


modi vacca mugibil. tres de- 
narios legalis monetæ Angliæ 
& pro qualibet hujuſmodi ju- 
venca mugibil' unum denarium 
& obolum ſimilis legalis mo- 
netæ quolibet tali anno & non 
amplius pro omnibus decimis 
lactis earundem vaccarum & 
juvencarum eodem anno qdq; 
quilibet talis occupator ut præ. 
fertur qui in aliquo anno ali- 
quem agnum vel aliquos agnos 
ſub numero ſeptem agnorum in- 
fra paroch. ill. fineſque limites 
& loca decimabilia inde part. & 


provenien' habuit ſolvit & a to- 


to tempore ſupradicto ſolvere 
uſus fuit & conſuevit Rectori 
Eccleſiæ parochial. de Hunt 
ſpill pred. ejuſve Firmar. ſive 
Deputat. Rectoriæ ill. pro tem- 
pore exiſten codem anno unum 
obolum talis legal. monet. pro 
quolibet tali agno ſic ſub nume- 
ro ſeptem agnorum part. & pro- 
venien' in plena ſatisfactione 
ſolution* & contentacon om- 
nium decimarum agnorum ill. 
{ed ſi idem occupator in aliquo 


hujuſmodi Anno infra paroch. 
præd. fineſq; limites & loca de- 
cimabilia inde aliquos agnos 


ad plenum numerum ſeptem 


agnorum part. & provenien 
habuit tunc idem occupator 
reddidit & deliberavit & a to- 


to tempore ſupradict. reddere 


& deliberare uſus fuit & con- 
ſuevit Rectori Eccleſiæ paro- 
chial. de Huntſpill præd. ejuſ- 
ve Firmar. ſive Deputat. Recto- 
riæ illius pro tempore cxiſten' 
unum agnum eorundem ſeptem 
agnorum tali anno in plena 
ſatisfactione ſolution & con- 
tentacon & nomine & loco 
decimarum eorundem ſeptem 
agnorum & pro numero ſep- 
temdecim agnorum duos ag- 
nos & pro quolibet vitulo u- 


num obolum ſi minus quam 
ſeptem vitulis & ſi ultra ſep- 
tem tunc unum vitulum & du 


os vitulos pro W eee vi- 
tulis & unum 

quolibet pullo & duos denar. ꝓ 
qualibet acra fænis & duos de- 
nar. ꝓ quolibet pomario & gar- 
dino & pro quolibet homine 
ætatis ſexdecim annorum du- 
os denar. & pro uxore duos 


denarios pro Oblationibus. 
Cumque Hundred. de Huntſ- a 
pill & Puriton infra præd. quum 

Com. Somerſet. eſt & a tem- Hundre 


"wink cujus contrar. memoria dum. 
1 


ominum non exiſtit fuit anti- 
quum Hundredum infra quod 
quidem Hundred. pred. paroch. 
de Huntſpill eſt & à tempore 
cujus contrar, memoria homi- 


num 


enarium pro 
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num non exiſtit fuit antiquum 


*Cuftom hundred. infra qd. quidem hun- 


for the dred.pred. paroch. de Huntſpill 


_ eſt & a tempore cujus contrar. 
ants 


We 
Ahn uit Cumq; infra idem Hun- 
dred to dred de Huntſpil & Puriton eſt 


tel. occupan. fuer, liberi immunes 


__ Cuſtom & exonerat. & de tempore in 
* temypus a toto tempore ſupra- 


non de- 
cimando 


for all 


dicto liberi immunes & exo- 
nerat. eſſe debuerunt de & a 


Carte! ſolucon aliquarum decimarum 
non de aut pro depaſturacon' ali- 


mugibil. quorum averiorum minime 


And not mulgibil. ſeu aratro uſitat. An- 


emploged glice not employed to plough oꝛ 


ah 2 pail per ipſos depaſturat. in 


Plong h. aliquibus terris pratis ſeu pa- 
en {lucisinfra Hundred. de Hunt- 


The {pill & Puriton præd. exiſten 
Plam'iff ſcilicet apud Hundred. præd. 
28 Cumque prædict. Nicholaus 


n per ſpatium ſeptem annorum 


Land- proximorum ante exhibicon' 


bolder billæ præfat. Nicholai in Curia 


within hicifuit & adhuc eſt inhabitans 


zbe Hun infra Hundred. prad. & infra 
dred. præd. paroch. de Huntſpill & 
per totum idem tempus præd. 


ſeptem annorum poſſidebat & 


occupabat diverſas terras prati 
& paſturæ infra Hundred. & 
Paroch. prædict. & ſuper eaſ- 
dem terras prata & paſturas 


And fed 
Cattel 
there. 


diverſa averia minime mulgi- 


memoria hominum non exiſtit 


Predict. 


bil. nec aratro uſitat. Anglice . D. 
not employed to plough oz patl dan 
videlt. vaccas juvencas & pul- præmiſ- 
los equorum depaſturavit præd. for. non 
tamen Samuel præmiſſ. non ig- ignarus 


& non alibi infra idem tempus 


narus ſed machinans & maliti- &c. 


oſe intendens ipſum Nicholaum 
contra debitam legis formam 
& contra formam & effectum 
dictorum modorum deciman - 
di & conſuetudinem predict. 
minus juſte prægravare & op- 
primere ac conſuetudines & 
præſcriptiones modorum de- 
cimandi ill. injuſte violare 
necnon dict. Dominum Re- 
gem & Dominam Reginam 
nunc & coronam ſuam exhære- 
ditare & cognition placiti quæ 
ad dictum Dominum Regem 
& Dominam Reginam coron 1 
& dignitat. ſuas regias ſpectat rat 


ram venerabili viro Ricardo Eccle/ia- 
Hely legum Doctore ſurrogat. ical 
venerabilis viri Edwin Sandys Judge, 
Clerici Archidiaconi Archidiac' 

Wellen legitime conſtitut. ſur- 

rogat. ſive legitimo deputat. dict. 

Archidiaconat. aut al. judice 

in hac parte competen' quo- For nen 
cunq; de & pro ſubſtraction & P27 
non ſolucon' decimarum agno- 
rum infra paroch. ill. fineſque 
limites & loca decimabilia in- 
de caden' part. & provenien' 
Annis Domini 1689,1690. &c. 
necnon menſibus Martii Apri- 
lis Maii & Junii Anno Dom. 


1693. 
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1693. jam curren' eorumve 
menſium & annorum quolibet 
uno ſive aliquo ac de & pro 


ſubſtractione & non ſolucon 
decimarum vitulorum infra pa- 


roch. præd. fineſq; limites & 
loca decimabilia inde ( (0 fo} 
Colts, Cows, Peikers, ay, 
Gardens and Oꝛchards mu- 
tatis mutandis) per pred, Ni- 


cholaum Hicks poſſeſſ. ac de 


& pro ſubſtraction & non ſolu- 
con' oblacon omnium virorum 


& uxorum ſuarum inhabitan'. 


infra paroch. ill. fineſq; limites 


& loca decimabilia inde annis 
& menſibus ſupradict. eorum- 


ve quolibet uno ſive aliquo 
traxit in placitum caute & 
ſubdole libelland. in eadem 
Curia Chriſtianitatis verſus 
præfat. Nicholaum Hicks in 
& per quoddam |:bellum & 
quandam Schedulam eidem 
libello ſubſcript. ſeu annex. ver- 


ſus eundem Nicholaum Hicks 
in eadem Curia Chriſtianitat. 


exhibit. ſub forma ſequen vi- 
delicet Imprimis quod præfat. 


Magiſter. Samuel Woodeſon 


Annis Domini 1689, 1590. &c. 
videlicet elapſis menſibus in 
eiſdem reſpective concurren 
neenon menſibus Martii Apri- 
lis &c. Anno Dni. 1693. jam 
curren' eorumve menſium & 
annorum quolibet uno ſive ali- 
qua fuit & erat Rector Eccle- 
ſiæ Paroch. de Huntſpill præd. 


ac omnium & ſingularum deci- 


marum jur & emolument. Ec- 
clefiaſticarum ad eandem Rec- 


toriam ſpectan & pertinen' dic- 
tamq; Rectoriam cum ſuis jur. 
membris. & pertinen' Univerſis 
rite lgittime canonice aſſecut. 


& adept' fuit ipſamg; ſic aſſecut 


cum ſuis jur* & pertinen uni- 
verſis pacifice & quiete poſſidet 
& habuit prout in præſenti (ſal- 


vis infraſcript poſſidet) & ha- 


bet proq; vero Rectore & legiti- 
mo poſſeſſ cju{d'fuit pertempus 
præd. ac etiam in præſenti eſt 
comuniter dictus tent. habit no- 
minat. & reputat' palam publi- 
ce & notorie ponit tamen &c. 
ac ponit conjunctim & diviſim 
de quolibet Item quod tam 
de jure communi hujus in— 
cliti Regis Angliæ quam & ex 
antiqua laudabili legittimeq; 
præſcript' conſuetud' a tempo 
re & per tempus cujus initii ſi- 
ve contrar. memoria hominum 
non exiſtit hucuſq; inviolabil. 
& in concuſſe uſitat. & obſer- 
vat' ac in contradictor. judi- 
cio ſæpius ſeu ſaltem ſemel 
obtent jus percipiend' 1ccipi. 
end & habend' omnes & ſin- 
gulas decimas tam majores 
quam minores mixtas & minu- 
tas quaſcunq; cxteraq; jur' & 
emolumenta Eccleſiæ quæcunq; 
in Schedula præſentibus an- 
nex* contentum & ſpeciticar. 
infra Parochiam de Hunt- 
ſpill prædicta fineſque limites 
& loca decimabilia ejuſdem 
ubicunq; quandocunq; quo- 
modocunq; & quotieſcunq; 
provenien' creſcen' renovan & 
contingen ad Rector” ibidem 
quem- 
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quemcunq; pto tempore exi- 
iten. ejuſve firmar. & ad dic- 
tum Magiſtrum Sam. Woode- 
ſon Clericum Rectorem ibidem 
modernum ſpectavit & per- 
tinuit ſpecttat. & pertinet 
ſicqʒ ſpectare & peitinere de- 


buit debet & debebit in fu- 


tur ac ponit ut ſupta Item 
qd. a decem vigint' trigint 
quadragint quinquagint & 
lexaginta annis ult. elaps ul- 
tra & citra necnon a tempore 
& per tempus cujus initii ſive 


cContrar. memoria hominum non 


exiſtit Rector. dictæ Recto- 
riæ Eccleſ. Paroch. de Huntſpill 


præd. temporibus ſuis reſpec- 


tivis ſucceſſive exiſten' dictqʒ 
Magiſter Samuel Woodeſon 
Clericus Rector ibidem mo- 
dernus ejuſve prædeceſſores 
& omnes & ſing. prædeceſſores 


ſui temporibus ſucceſſivis in 


eadem exiſten' in eadem fuer. 
prout eſſe debuere in quieta & 
pacifica poſſeſſion ſeu quaſi 
Juris percipiend. & habend. om- 
nes & ſing. decimas præd. eaſqʒ 
per ſe vel ſuos predeceſſores 
receper & habuer & de & ſuper 
eiſdem libere & plenar' diſpo- 


ſuer' acqʒ ſic fuit & eſſe debeat 
. percepit recepit;& habuit & diſ- 
poſuit præfat Magiſter Samu- 


el Woodeſon Clericus Rector 
Antedi& toto & omni tem- 


pore incumben. ſuæ in eadem 


Jur & nomine Rectoriæ ſux uſq; 
ad & in tempus gravaminum in- 
fraſcripr' ac ponit ut ſupra Item 
præd. Nicholaus Hicks annis & 


menſibus ſupradictis eorumve 
uno ſive aliquo omnes & ſingu- 
las res decimabil' decimas 
fructus jur. & emolumenta in 


Sched. præſent. annex. content. 


& ſpecificat' infra Paroch. de 
Huntſpill pred. fineſq; limites 
& loca decimabilia ejuſdem 
provenien' creſcen' renovan & 
contingen' prout in cadem 
Schedula narrantur & deducun- 
tur (quz quidem Schedula 
pro hic leo & inſert & habe- 
ri vult pars iſta proponens qua- 


tenus ſibi expedit & non al. 


neq; tali modo) habuit te- 
nuit poſſedit recepit percepit 
& ad uſum ſuum proprium 
convertebat & applicuit ac 
ponit pars iſta proponens de 
quolibet alio numero rerum re- 
ſpective decimabil. & decima- 
rum in Schedula præſentibus 
ut præfertur annex reſpective 
content. & ſpecificat majore 
modo vel minori necnon de ta- 
li & tanto numero quali & 
quant' per probation legittimas 
aut confeſſion partis in even- 
tu hujus litis plenius veniet 
comproband. ac ponit & ſupra 
Item quod verus valor ſive 
eſtimatio cujuſlibet rei decima- 
bil' rerum reſpective decimabil 
in Schedula præd' præſentibus 
ut præfertur annex. content. & 
ſpecificat. quam decimarum ſi- 
ve decimæ partis eorundem ad 
ſummas ſive reſpectivos valores 
in eadem Schedula mentionat. 
menſibus & annis ſupradictis 
eorumve un' vel aliquo com- 
| muni 
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muni hominum eſtimation no- 
toric ſe extendebat & extendit 
ac ponit pars iſta proponens 
de qualibet al. ſumma ſive va- 
lore rerum reſpective decima- 
bil. & decimarum medio vel 
minori necnon de tali & tunc 
ſumma ſive valore qual' & 
quant* per probationes legitti- 
mas in eventu hujus litis pleni- 
nius veniet comproband' ac po- 


nit ut ſupra Item quod præfat. 


Nicholaus Hicks ad ſolvend 
tradend & deliberand prænomi- 
nat Samueli Woodeſon Rector 
antedict. ſeu ejus in hac parte 
legittimo deputat. omnes & fin. 
gulas decimas præd. fic ut præ- 
fertur ſolvi conſuetas ac præſer- 
tim decimas jura cmolumenta 
Eccleſiaſtica præd. præſentibus 
(ſic ut præfertur annex content. 
ſpecificat. vel aliter ad debite 
componend. cum codem pro 
eiſd. ſeu ejus legittim. deputat. 
ſæpius ſeu ſaltem congrue & le- 
gittime requiſit & interpellat 
fuit qui ſic requiſit' & interpel- 
lat. præmiſſ. ſeu eorum aliquod 
 facere non curavit neq; in præ- 
ſenti curat ſed tenuit & ſolvere 
recuſavit ſed ſaltem plus juſte 
diſtulit & differt in præſenti in 
animæ ſuæ grave periculum 
dictique Magiſtri Samuelis 
Woodeſon Rectoris antedicti 
præjudicium non modicum 
& gravamen ac ponit ut ſupra 
Item qd. præfat. Nicholaus 
Hicks fuit & eſt inhabitan' Pa- 
roch. de Huntſpill Bathon & 
wellen Dioceſſ. & juriſ. præd. 


notorie ſubdit' & ſubject ac 
ponit ut ſupra Item quod præ- 
miſſa omnia & ſingula fuer 


& ſunt vera notoria publi- 


ca manifeſta parit' ac famo- 


ſa ac de & ſuper eiſdem la- 


borarunt prout in præſenti la- 
borant publica vox & fama un- 
de facta fide de jure in hac par- 


te requiſitꝰ petit pars dicti Ma - 


giſtri Samuel. Woodſon Recto- 
ris antedict. jus & juſtitiam & 
ejus complementum ſibi fieri & 
miniſtrari cum effectu &c. in 
qua quidem Schedula libello 
prædict. ut præfertur annex 
continetur his Anglicanis ver- 
bis ſequen' videlicet Impri- 
mis, That in the Months 


and pears afozeſaid, all, 


ſome, oz one of them upon 
the Tenements Eſtate and 
Lands which he the (aid Ni- 
cholas Hicks had held poſſeſſed 
and enjoyed in the ſald Parish 
of Huntſpill, and titheable 
places thereof there was kept 
feeding and depaſturihg twen- 
ty Cwe-Sheep, and of them 
there was yearly fallen twen⸗ 
ty Lambs, each Lamb worth 
thiee Shillings, and the 
Tythe alter that rate: Item, 


that the ſaid Nicholas Hicks 
in the months and years afoze: 


laid all (ome oz one of them 
within the (aid Pariſh of Hunt- 
ſpil, and tithcable places there. 
of had, and kept feeding and 
depaſturing yearly four Cowes 
and four Heifers fo2 the milk, 
and Cow white df each Cow 
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he is to pay 3 d. and foꝛ every within the Pariſh of Hunt- 
Heiler thꝛee Half pence accozd⸗ ſpill, and tytheable places 
ing to the Cuſtom of the ſaid thereof had, and kept feeding 
Pariſh; Item, That the ſaid and depaſturing ten Colts a- 
_ Nicholas Hicks of the fafd bove one year old, which he 
1 Cous and peikers above men ſold away befoze they were uſed 
= tioned had fallen yearly ſir to the Plow the feeding and 
_ Calves which he bꝛed upfo2the depaſturing of each Colt the 
=_ Pall, fo; each he is to pay one months and years afozeſatd be- 
_ hialk pennpaccoꝛding to the Cu- ing monthly wozth 4 8. and 
* ſtom of the ſaid Pariſh: Item, the Tpthe after that rate; 
= That the ſatd Nicholas Hicks and alſo had and kept feeding 
—_ the months and years afoze- and depaſturing the months 
— ſaid, all, ſome oz one of them and years atfozeſatd, all, ſome, 
1 = within the Pariſh of Huntſpill, o2 one of them in the ſaid Pa- 
and titheable places thereof riſh ten Cows, ten Heifers, 
—_ . had held and poſſeſſed 20 Acres ten Steers and ten Dren 
_ ok Meadow which he mowed, from the time he bought them 
=_— - dz cauſed to be mowed yearly to the time he ſold them off, 
1 fo2 each Acre of which there they were never employed to 
.— is yearly due, and he ought plow oz pail the Werbage and 
2 = to pay to the Recto2 of Hunt- depaſturing of each of the laid 
- ſpill afozeſatd, foꝛ and in lieu of Cows, Hetfers, Steers, and 
Tythe-hap 2 d. accozding to Dren being monthly wozth 4s. 
the Cuſtom of the laid Pariſh: and the Tithes after that rate: 
55 Item, That the ſaid Nicholas Item, That the lald Nicholas 
Hicks the months and years Hicks, the months and years 
afozeſatd, all, ſome, oz one of afozeſaid, all, ſome, oz one of 
them within tbe lald Pariſh of them in the ſaid Pariſh of 
Huntſpill afozeſaiv, had and Huntſpill,and tytheable places 
- poſſefſed one Garden and two thereof had and kept four 
©O:chardsyearly,fo2 whichthere Mares, and of them had fal- 
ts yearly due, and he ought to len and received 4 Colts pear- 
- pay to the Recto2 of Huntſpill ly fo2 the fall of each he is and 
a'ozeſatd 3 d. accozding to the ought to pay to the Reco? of 
Cuſtom of the ſaid Pariſh, Huntſpill afozeſaid one penny 
viz. one Penny fo2 his Gar- accowding tothe Cuſtom of the 
den and each Oꝛchard: Item, ſaid Pariſh 3 Item, That the 
That the ſaid Nicholas Hicks ſaid Nicholas Hicks hath the 
the months and years afoze- months and years afozeſaid, 
ſaid, all, ſome, oz one of them all, oz ſome, oz one of them 
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in the (aid Pariſh of Huntſpill, 
and he and his TUife have re- 
ceibed, oꝛ at leaſt ought to have 
received the Holp Sacrament 


ok the Low's Supper at their 


own Pariſh Church (oz whoſe 
Dfferings he ts yearly to pay 
to the Recto2 at Eaſter oz there- 


— 


feeding and depaſturing 8 


Cows and Peifers, and of 
them had fallen and received 8 
Calves pearlp cach Calf at 7 
weeks old which is the Cuſto- 
mary time ko the Tythe calf) 


being wozth 10s. and the 


Tythes after that rate, Prout 


abouts 4d. yearly,viz. 2 d. fo; per copiam libelli & Schedulæ Prout 
each: Item, That the ſaid Ni- præd. hic in Curia prolat. & per Co- 
cholas Hicks the months and lect. inter alia plenius apparet piam li- 


years afozeſaid, all, ſome, 02 _—— Nich. Hicks in pred. ® 
one of them within the laid 


uria Chriſtianitat. coram præ- 


elli ap 


pale lo 


Pariſh and tytheable places fat. judice ſpirituali occaſione 


thereof had kept and bꝛed up præmiſſor. comparere ac ei- 
40head of Cattle which he ſola dem Sam.Woodeſon de & ſuper 


befoze they came to the Plow præmiſſis reſpondere minus ju- | 


02 Pail the Þerbage and de; ſte aſtrinxit ac licet idem Nich. 


paſturing of each of the lame Hicks quolibet anno Annorum 
being monthly wozth 40s. pred. quo ipſe idem Nicholaus 
and the Tythe after that rate - aliquos agnos vitulos five pul- 


Item, That the ſaid Nicholas los aliquas vaccas ſive juvencas 
_ Hicks the months and years mulgibil'aliquod fœnum aliqua 


afozeſatd, all, ſome, oz one of gardina ſive pomaria infra Pa- 


them within the ſatd ]ariſh of 


Huntſpill, and tytheable places 


thereof had and kept 6 Tows, 
6 Deifers 6 Steers, and ſir 
Oren; after they had been 


turned off from low and 


Pail, the feeding and depa- 
ſturing until they were fat and 
looked on as luch, and then 


: ſold off from the Gzals the 


Herbage and depaſturing of 
the laid Cows, Heikers, Steers 
and Oxen, being monthly 
woꝛth 5 s. and the Tythe al- 
ter that rate : Item, that the 
ſaid Nich. Hicks the months 
and pears afozeſatd, all, ſome, 
92 one of them had and kept 


roch. præd. fineſq; limites & 
loca decimabilia inde exiſten. 
creſcen renovan. ſive provenien' 
habuit vel infra Paroch. præd. 


habitavit ſemper paratus fuit parat. ad 
& obtulit & adhuc Parat. exiſtit ſolvend' 
ad ſolvend. eidem Samucli the Mo- 
prædict. ſeparal. denar. ſummas dus Deci- 
pro decimis agnorum vitulo. mand 


rum pullorum vaccarum & ju- 


vencarum mulgibil' fœni gardi- 


norum & pomariorum & pro 
oblation. præd. juxta formam 
& effectum ſeperal. modorum 
decimandi præd. licetq; idem 
Nicholaus omnia & ſingula 


præmiſſa præd. in ejus exone- 


ration. ſolution. decimar. per 
FF 3 præ- 
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tbe Curia Chriſtianitatis coram 
Plein · præfat. Judice Spirituali pla 
tiff had citavit & allegavit ac inevitabi- 
pleaded li teſtimonio probare ſæpius 
all this e 
mates Obtulit idem tamen Judex Spi- 
is th titualis placitum allegacon & 
Spiritual probacon ill” admittere ſeu 
Court, recipere penitus recuſavit ac 
Jer tve præd. Ricardus Hely præd. 
J 255 Nicholaum per definitivam di- 
81 i tx Curiæ Chriſtianitatis ſen- 
it, and tentiam de & ſuper præmiſſis 


proceed in libello & Schedula prædict. 
cd. content. condemnare & ad de- 
cimas præd. in forma præd. 


petitas ſolvend' compellere totis 

ſuis viribus conatur ac indies 
machinatur in dict Domini 

Regis & Dominæ Reginæ nunc 
contemptum coron. & dignitat. 
ſuarum & ipſius Nicholai Hicks 

grave dampnum præjudicium 

& depauperacon manifeſt. & 

Ac licet contra debitam legis formam 
Hit of & præſcription & confuetud. 
Probibi- & modos decimandi præd. ac 
tion W4s licet præd. Nicholaus Hicks 


dlirected 


a ultimo die Auguſti Anno Reg- 


Jivere] ni dict. Domini Willielmi & 


to him, Dominæ Mariæ nunc Regis & 
yet be Reginæ Angliæ, &c. quinto a- 
bath pud Huntſpill præd. in Com. 
ſmee pro præd. Breve dictorum Domini 
ceded: Regis & Dominæ Reginæ de 
prohibition” in contrar præfat. 
Samueli Woodeſon delibera- 


vit Idem tamen Samuel Woo- 


deſon placitum illud verſus 
præfat. Nicholaum proſequi 
non ceſſavit ſed placitum ill. 
ulterius in Curia Chriſtianitat. 


Ac liert præfat. Samuel. petit in eadem ptæd. proſecut. fuit (prod bteve 


de prohibitione non obſtante) 


in dictorum Domini Regis & 
 Dominz Reginæ nunc con- 


temptum & contra prohibition 
prædict. unde idem Nicholaus 
qui tam pro Domino Rege & 
Domina Regina quam pro ſe- 
ipſo dicit quod ipſe deteriorat. 


eſt & dampnum habet ad va- 


lentiam 200 l. & inde tam pro 
Domino Rege & Domina Re- 


gina quam pro ſeipſo producit 


ſectam, &c. 


Et modo ad hunc diem The De- 
ſcilt. diem veneris prox. poſt 2 ant 
craſtin. ſanctæ Trinitatis iſto imparles 


eodem Termino uſque quem 


diem præd. Samuel Woodeſon 
habuit licentiam ad bill. pred. 


interloquend. & tunc ad reſ- 
pondend. &c. coram Domino 


Rege & Domina Regina apud 


Weſtm. venit tam præd. Ni- 
cholaus Hicks qui tam &c. per 
Attorn. ſuum præd. quam pre- 
dict. Samuel Woodeſon per E- 
gidium Clerk Attorn. ſuum & 


idem Samuel defend. vim & in- . 
jur quando &c. & omnem con- lead. 


temptum & quicquid &c. Et 
dicit qd. ipſe non eſt proſecut. 
plitum pred. verſus prefat. Ni- 


cholaum in Curia Chriſtianitat. 


poſt prohibicon. dict. Domini 
Regis & Dominæ Reginæ ſibi 
inde deliberat. prout præd. Ni- 
ch'us qui tam &c. ſuperius ſup- 


pon. & de hoc pon. ſe ſuper Iſue. 


patriam Et præd. Nicholaus qui 


tam & c. inde ſimiliter &c. ſed 


pro brevi Domini Regis & Do- 
_ minæ 
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minæ Reginz de conſultatione 


quoad decimas agnorum pro 


Sed pro quibus idem Samuel pred. Ni- 
conſulta- cholaum in Curia Chriſtianita- 
tione ha- tis præd. coram præfat. Judice 
bend. be Spirituali traxit in placitum 


tra ver- 
ſes the 


Cuſtom 


habend. idem Samuel dicit qd. 
præd. Nicholaus menſibus & 


for the annis in narratione præd. ſpe- 


Lambs. 


cificat. habuit cuſtodivit & de- 
paſturavit ſuper terras & tene- 


menta ſua infra parochiam de 


Huntſpill præd. viginti oves 


matrices & ex illis habuit vi- 
ginti agnos annuatim quemli- 


bet corum valoris 3 8. pro de- 
cimis quorum quidem agno- 
rum eidem Samueli ut Rectori 
Eccleſiæ paroch. præd. debit. 


& ſolubil. idem Samuel ipſum 


Nicholaum in Curia Chriſtia- 
nitatis præd. coram præfat. Ju- 
dice Spirituali ante proſecuti- 


on præd. brevis de prohibicon' 


. 


verſe. 


traxit in placitum prout ei be- 


ne licuit abſq; hoc quod infra 
paroch. de Huntſpill pred, fi- 
neſq; limites & loca decimabi- 
lia parochiæ illius habetur & a 
tempore cujus contrar. memo- 


ria hominum non exiſtit habe. 


batur talis conſuetudo & mo- 
dus decimandi de & concer- 


nen decimas agnorum ibidem 
caden' part. & provenien' vi- 


delt. quod quilibet occupator 
aliquarum terrarum ſive tene- 
mentorum infra paroch. præd. 
fineſq; limites & loca decima- 
bilia ejuſdem paroch. qui in 
aliquo anno aliquem agnum 


agnorum infra paroch. ill. fi- 


neſq; limites & loca decimabilia 
inde part. & provenien' ha- 
buit & ſolvit & a toto tempore 
ſupradicto ſolvere uſus fuit & 
conſuevit Rectori Eccleſiæ pa- 
rochial. de Huntſpill præd. e- 


juſve Firmar. five Deputat. Re- 


ctoriæ illius pro tempore ex- 
iſten' eodem anno unum obo 
lum ſimilis legalis monetæ An- 
gliæ pro quolibet tali agno ſic 
ſub numero ſeptem agnorum 
part. & provenien in plena ſa- 
tisfactione ſolucon. & conten- 
tacon. omnium decimarum ag- 
norum ill. ſed ſi idem occupator 
in aliquo hujuſmodi anno in- 
fra paroch. ill. fineſq; limites & 
loca decimabilia inde aliquos 
agnos ad plenum numerum 
ſeptem agnorum part. & pro- 
venien' habuit tunc idem oc- 
cupator reddidit & deliberavit 
& a toto tempore ſupradicto 
reddere & deliberare uſus fuit 


& conſuevit Rectori Eccleſiæ 


paroch. de Huntſpil præd. ejuſ- 
ve Firmar. five Deputat, Re- 
Ctoriz illius pro tempore ex- 
iſten' unum agaum corundem 
ſeptem agnorum tali anno in 
plena ſatisfactione ſoluconꝰ & 
contentacon' & nomine & loco 
decimarum eorundem ſeptem 
agnorum ac ſi idem occupator 
in aliquo uno anno aliquos 
agnos ad plenum numerum 
ſeptemdecim agnorum infra 
paroch. ill. fineſq: limites & 
loca decimabilia inde part. & 


provenien' habuit tunc idem 
ſive agnos ſub numero ſeptem 


occupator reddidit & delibera- 
vit & a toto tempore ſupradicto 
reddere 


. 
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So like- 
wiſe for 


the 


Calves, 


Tra- 


| verſe. 
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reddere & deliberare uſus fuit 
& conſuevit Rectori Eccleſiæ 


paroch, de Huntſpill prædict. 


ejuſve Firmar, ſive Deputat. 
Rectoriæ illius pro tempore 
exiſten duos agnos eorundem 
ſeptemdecim agnorum quolibet 
tali anno pro decimis eorundem 
ſeptemdecim agnorum prout 
præd. Nicholaus ſuperius inde 
queritur Et hoc parat. eſt ve- 
rificare unde pet. judicium & 
breve dicti Domini Regis & 
Dominæ Reginæ de conſulta- 
tione quoad decimas agnorum 
præd. ſibi in hac parte concedi 


& c. Et pro conlultatione ha- 
bend. quoad decimas vitulo- 


rum præd. pro quibus idem 
Samuel ipſum Nicholaum in 
Curia Chriſtianitatis præd. co- 
ram præfat. Judice Spirituali 
traxit in placitum Idem Samuel 


dicit quod præd. Nicholaus in 


menſibus & annis præd. habuit 


cuſtodivit & depaſturavit ſuper 


terras & tenementa ſua infra 
paroch. præd. ſexdecim vaccas 
& juvencas & ex illis habuit 
quatuordecim vitulos annua- 


tim caden' part. & provenien 


quemlibet eorum vitulorum 
valoris decem ſolidorum pro 
decimis quorum quidem vitu- 
lorum eidem Samuel ut Recto- 
ri Eccleſiæ parochiæ præd. de- 


bit. & ſolubil. idem Samuel 


ipſum Nicholaum in Curia 
Chriſtianitat. pd, coram præfat. 
Judice Spirituali ante proſecu- 
tion” præd. brevis de prohibi- 
bitione traxit in placitum prout 
ci bene licuit Abſqʒ hoc quod 


infra paroch. de Huntſpill præ- 


dict. fineſque limites & loca 


decimabilia inde habetur & a 
tempore cujus contrar. memo- 
ria hominum non exiſtit habe- 
batur conſuetudo quod quili- 
bet occupator aliquarum terra- 
rum ſive tenementorum infra 
paroch. præd. fineſque limites 
& loca decimabilia ejuſdem 


paroch. qui aliquem vitulum 


ive aliquos vitulos ſub numero 
ſeptem vitulorum infra paroch. 
ill. fineſq; limites & loca deci: 
mabil. inde in aliquo anno part. 
& provenien' habuit & ſolvit & 
a toto tempore ſupradict. ſolvere 
uſus fuit & conſuevit RectoriEc- 
cleſiæ paroch. de Huntſpill pre- 


dict. ejuſve Firmar. five Depu- 


tat. Rectoriæ illius pro tem- 
pore exiſten' quolibet tali an- 
no unum obolum talis legalis 
monetz pro quolibet corun- 


dem vitulorum in plena ſatiſ- 


faction ſoluconꝰ & contentaconꝰ 


omnium decimarum vitulorum 
illorum ſed ſi idem occupator And fe 
( as bekoze fo2 Lambs ) & pro 4 for 
conſultatione habend.quoad de- % the 
cimas pro depaſturation pul- ® w 


lorum vaccarum juvencorum 
juvencarum & bovum minime 
mulgibil. nec aratro uſitat. nec 


non al. averiorum infructifero- 


rum infra paroch. præd. de- 
paſturat. pro quibus idem Sa- 
muel præfat. Nicholaum in 


Curia Chriſtianitat. præd. co- 
ram præfat. Judice Spirituali 


traxit in placitum idem Samu- 
el dicit quod præd. Nicholaus 
in quolibet anno annorum pre- 

dict. 
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Tra- 


verſe, 


ram præfat. Judice 


dict. habuit cuſtodivit & de- 
paſturavit ſuper terras & tene- 


menta ſua prædict. infra pa- 


roch. præd. pullos vaccos ju- 
vencas & boves minime mul- 
gibil. ſeu aratro uſitat. & alia 
averia infructifera in narratione 
præd. menconat. pro decimis 


quorum quidem averiorum de- 


paſturatione eidem Samueli ut 


ReQori Eccleſiæ parochialis 
præd. debit. & ſolubil. idem 


Samuel ipſum Nicholaum in 


Cur. Chriſtianitat. præd. co. 
irituali 
ante proſecution. præd. brevis 
de prohibicon ut præfertur 
traxit in placitum prout ei bene 
licuit Abſq; hoc quod infra 
præd. Hundred. de Huntſpill 


& Puriton eſt & a toto tempore 


ſupradict. fuit antiqua con- 
ſuetudo a toto tempore ſupra- 
dicto uſitat. & approbat. quod 
omnes inhabitantes infra Hun- 


dred. præd. aliquas terras pra · 
ta ſeu paſtur. infra Hundred. 


præd. occupantes fuer. liberi 
immunes & exonerat. & de 
tempore in tempus a toto tem- 
pore ſupradict. liberi immunes 
& exonerat.eſſe debuer. de & a 
ſolucon aliquarum decimarum 
de aut pro depaſturacon' ali- 
quorum averiorum minime 


mulgibil. ſeu aratro uſitat. An. 


glice not emploped to plowe 


02 pail per ipſos depaſt. in ali 


quibus terris pratis ſeu paſtur. 


infra Hundred, de Huntſpill & 


Puriton pred. exiſten' prout 


præd Nicholaus ſuperius inde 


content. minus ſufficien in 
lege exiſtunt ad ipſum Samuel. 


queritur Et hoc parat. eſt verifi- 
care unde pet. judicium & breve 
dict. Dom, Regis & .Dominz 


Reginæ de conſultatione quo- 


ad oblacon' & decimas pro de- 
paſturation' averiorum minime 
mulgibil. nec aratro uſitat. & 
al. infructiferorum averiorum 
pro quibus idem Samuel ipſum 
Nicholaum in Curia Chriſtia- 
nitat, præd. ut præfertur traxit 
in placitum ſibi in hac parte 
concedi, &c. Et pro brevi dict. 
Domini Regis & Dominæ Re- 
ginæ pro conſultatione habend. 
nou oblation' præd. decimas 
vaccarum & juvencarum mul- 
gibil. præd. decimi fœni præd. 


decimas gardin & pomar' & 


præd. decimas præd. quatuor 
pullorum in paroch. prædict. 
annuatim caden' pro quibus 
idem Samuel ipſum Nichola- 


um in Curia Chriſtianitat. præ- 


dict. traxit in placitum idem 


Samuel petit judicium de nar- 


ratione præd. quia dicit quod 


narratio illa materiaq in eadem 
in 


ad narracon' ill. quoad eaſdem 
oblacon' & decimas reſpon- 
dere compellend. Ad quam 


idem Samuel neceſſe non ha- 


bet nec per legem terræ tene- 


tur aliquo modo reſpondere 


Et hoc parat. eſt verificare un- 
de pro defectu ſufficien' narra- 


con' in hac parte idem Samuel 


petit judicium de narr' præd. 
& quod narratio illa quoad ob- 
lation & gecimas al 


caſſetur 


55 N OR. a 2 N : | | * 
& quod Breve dictorum Domi - cholaus ut prius dicit quod in- 
ni Regis & Dominæ Reginæ fra paroch. de Huntſpill præd. 


ci inde conceditur , &c. Et fineſq; limites & loca decima- 
præd. Nicholaus dicit quod bilia paroch. illz habetur & a 
per aliqua per prædictum tempore cujus contrar. memo- 
Samuelem ſuperius placitan- ria hominum-non exiſtit habe- 
do allegat. idem Samuel Bre- batur talis conſuerudo & mo- 
ve dict. Domini Regis & Do- dus decimandi de & concer- 
minæ Reginæ de conſultatione nen decimis agnorum ibidem 
habere non debet quia quoad caden part. & provenien' vi- 
præd. placitum præd. Samuelis delt. ag befoze; the like mo- 
modo & forma placitat. quoad dus fo Calves as befoze, the 
decimas agnorum pro quibus like modus to be exempted in 
idem Samuel ipſum Nicholaum non decimando fo2 the Jnhabt- 
in Curia Chriſtianitatis przd. tants &c. as befoze, and a 
coram præfat. judice Spirituali Joinder in Demurrer, as to 
traxit in placitum idem Ni- the xeſt. 2 5 


Hicks verſus Woodeſon. 


Ia Pyohibition the Plaintiff kuggetted, that the Parich 


ok Huntſpill is an antient Pariſh, of which ye was an Jn- 
habitant, and uſed Lands there; that in the ſald Pariſh 


there is a Cuſtom to pay ſeveral (mall Sums to the Parſon 


in lieu of ſmall Tithes, which Sums are particularly ſet fozth, 
that this Pariſh was within the Þundzed of Huntſpill, and 


that there is a Cuſtom alſo fo2 every Jnhabitant and Dccu- 
pier of Lands within the laid pundzed to be diſcharged of 


Tithes fo the Paſture of barren and unpzofitable Cattel, 
The Defendant traverſed the Cuſtoms, and Iſſue being 


thereupon joyned, it was found fo2 the Plaintiff, __ 


And now it was moved in Arreſt of Judgment, that a 


Cuſtom alledged in non decimando in a whole Pundeed, 


is vold in Law. | Os 
(2.) Admitting it to be good, yet it was not well plead: 


ed here becauſe the Plaintiff had not hown that there was a 
ſufficient Maintenance fo2the Parſon beſides thoſe Tithes. 


Firſt, it was argued, that this Cuſtom was againſt 
Common Right, becauſe there was never pet any Pꝛeſident 
of a Cuſtom to diſcharge a Lapman in non decimando, tis 
agreed as to Eccleſiaſtical Perſons, ſuch a Cuſtom may be 
good, but not as to a Layman, becaule he was not capable 
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at the Common Law to have Tithes, and therefoze could not ſue 
fo them in the Spiritual Court, but now he ts enabled by the 
Statute of 32 H.8 c, 7. 
And as Tithes in general are due of common right, ſo this par* 
ticular Tithe of Agiſtment of barren Cattel is due, the rather be- 


cauſe thoſe which are fo2 the Cart are diſcharged by cuſtom; 'tis 
the whole Pꝛofits of the Land out of which ſome things muſt 


— 


be paid to the Parſon. 


A Layman is allowed to p2eſcribe in modo decimandi, but 
not to be exempted from all Tithes in general, becauſe ſome muſt 
be paid, and are due of Common Right, tho' the quantity be 
aſcertained by Cuſtom and Cſage. CR 

Ik therefoze Tithes are due of Common Right, (ſuch a Pze- 
ſcription either in a Pundzed o2 County will not be good, becauſe 
it ſhould be allowed every perſon in that Pundzed oz County 
might pꝛeſcribe, nothing would be left fo2 the Parſon. 

Tis true, my Loꝛd Rolls affirms the contrary, but denies it q ,. Abr 
again in the lame Line, which ſhews that Book to be of little Au-, pat 653, 
thozity in thts Cale. „ plito 9. 

'Tis likewiſe ſaid in the ſame Book, that a Pꝛohibition was Roll. abr. 
granted in a Caſe of the fame nature with this, which was thus; 1 port. 654. 
viz, A Man preſcribed to a Cuſtom within two Þundzeds of Mid- Kidder ver- 
dleſex and Surrey, that if a Common Baker dwelling in either“ Edwad, 
of theſe wundꝛeds, ſhould erect a Mill there to grind Cozn fo? 
bis Trade, and ſell it to Cuſtomers dwelling in oz near thoſe 
Pund2eds fo? their Suſtenance, that ſuch a Baker ſhould pay no 
Tithes koz the Com. IS 

But the reaſon upon which that Caſe was judged, doth not 
ſuit with this; fo2 the Parſon there had moze and greater Tithes 
out of the Lands of the Inhabitants, and of them who were ſu⸗ 
= ſtained in thoſe Hundreds, than he could have by the manual 
occupation of a Diller. 

N In Michaclmas Term, x: Car. and in the ſame Book tis gol. gb. 
mentioned, that a Pꝛohibition was granted upon a Surmiſe, that , part 636. 
Tithes ought not to be paid foꝛ Pheaſants Eggs, 02 young Phea⸗ 
ſants hatched in Moods encloſed in the Chiltern of Buckingham- 
ſhire, but that was becauſe they were ferz Narura. PE 

Such a Cuſtom as is here alledged, could never have a rea. 11 Rep. 
= conable Commencement, becauſe of common Right, Titheg Friddle der- 
WW ought to be paid out of all Land; and tho befoze the Council of/# Napier. 

_ Lateran no Perſon could claim them becauſe there were no Pa, „ „ 
riſhes, pet ſtill they were due to the Church, tho it was in the 
X x en. power 
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power ol the Donor to 9 
'Tis in favorem Eccleſiæ, that the Law will not allow a Pꝛe. 


2 Bullt, 283. 


which muſt be ſhewed. 


Now it would be verp ſtrange, that the Law ſhould rejec 

a Pꝛeſcription to be diſcharged of Tithes in a particular place, 

0g yet to allow a Cuſtom in a whole Pundzed in non deeiman- 
5 O. 5 by | 3 

1 Roll. Abr. One ſingle Jnſfance may be given, where ſuch a Cuſtom 

654. plito Yath been allowed; tis in my Loyd Rolls's Abridgment, and it 

122 Was fo? the Milk of Ewes, and pꝛobablp the reaſon might be, 

Litt. Rep. that ſuch Milk is of little value to the Parſon, and doth not much 

152. contribute to his Maintenance fo2 which Tithes were oziginally 

2 Inſt. 653. Opwained ; but tis but one ſingle Caſe, which doth not make a 

Law. pd | 

The Caſe of Ruſſel and Backhurſt which ſeems to give ſome 

„ Bull. Colour to ſuch a Cuſtom, is a controverted Cale, it was thus, 

viz. The Parſon libelled fo; Tithe-wood,and the Defendant pꝛaied 

a Pꝛohibition by reaſon of a Pꝛeſcription in non decimando fo) 

Mood growing in the Teld Kent; tis true, the Pyeſcription 

there was denied, and no Prohibition granted: This was in 

Roll Abr. Michaelmas Term 12 Jacobi, and yet but two years afterwards 

1 part 653. there was a Trial at Barr in this Court upon a Pꝛohibition, 

plito. 10. where luci a Preſcription was fuggeſted to be diſcharged of Tithes 

| of the Underwood growing in the Meld of Suſſex, and it was 

found. fo2 the Plaintiff, and the Court held the Pyeſcription 

But admitting ſuch a Pꝛeſcription in non decimando fo Un- 

der wood in a Weld be good, pet it will not effec this Cale, 

becauſe in antient Times there were many Controverſies 

about ſuch Tithes ; fo2 at the Common Law Tithes were not to 

be paid fo) Trees, becaule cutting them down is not an mars 

0 
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of their growth (as in Com) but a total Deſtruction ; tis an 
uncertain Pzofit, and not ariſing yearip fo2 the Maintenance 
of the Parſon, neither are thoſe Tithes due of common Right, 
but by Cuſtom and (ſage ; and therefoze in thoſe days, and in 
thoſe places where Tithe wood was due only by Cuſtom, the 
Pariſhioners pꝛocured Mood oz other Lands fo2 the Parſon and 
bis Succeſſoꝛs in ſatisfaction of ail Tithe. wood in the (ame Pa- 
riſh, 13 Rep. 13 

Several Petitions have veen made to the Parliament con- 
terning the Right to (ſuch Tithes, until the Statute of Sylva cx- 


45 Ed. f 


dua was made, by which all thoſe Controverſies were ended, it ca. 3. 


being enacted, that Tithes ſhould not be paid fo2 Toon of twenty 
oy growth oz moze, which implies it ſhall be paid fo2 all under 
that age. 

Ties true, it was the Opinion of my Low Coke, that luch a 
Peeſcription in a County not only fo: Mood, but fo2 any other 
Tithe, is good; but that can be no reaſon why it ſhould be al- 
lowed in an Hundred, becauſe the Court cannot ſUdicially take 


2 Inſt. 645. 


notice what a Hundred is, 02 what it compzehends; tis a Liberty 8 f. 7 


in its commencement ; tis to have a Juriſdiction over an Hun: 
 d2ed, (ills, oz fo many Pariſhes 3 and therefoze it Hath been held, 
that a Leet could not be parcel of an Hundzed, becauſe they are 
both Liberties, and one Liberty cannot be parcel of another. 

But it doth not appear by the pleading, that there are mo2e 


than one Pariſh in this Hundzed; if lo, (uch a Cuſtom in a Ba- | 


riſh can never be made good. 

Beſides, there is no conſequence to ſap that there is ach a Ctt- 
ſtom in a County, therefoze it may be in a Pundzed, becauſe there 
can be no inference from one tothe other, and even in that Caſe 
it will be bery difficult to find a Reaſon how a County at firſt 
came to be erempted from payment of Tirhes> _ 

y Low Rolls uſes the wowds Province and County as ſyno- 
nimous; now a Province being only a Circuit within the Jurif- 


digion of an Archbiſhop, pzobably there might be an Agree- 


ment between the Clergy and the Laity, that. ſuch a place, &c. 
ſhould be exempted from the payment of Tithes. 

But there could be no ſuch Agreement in an Hundzed, be: 
cauſe that was divided from the County, and became a particu. 


lar Diſtrict, and the Inheritance of ſeveral perſons, but the Bat- . 


84. thereof were reunited to the Counties by the Statute of 
3 | 


Frz On” Tis 


47 15. 
i4 Ed.3. 
Ca. 9. 


Pp. 4_ i ul, * + 


* 


- , Ne * 
* =; (ons : 5 
A Fs , N 
| Sa + * 
, . 
K 4 A 8 
4 by uw 1 if . 
; 2) 
8 $4 4 % 1 % 
545 WM : 
OR 6 
. * j of * 
1 es » ; 
Y # 


"Mich 6 W. & M. in B. R py 


7-5 
* IS 8 x . 
3 oa, 1 
—_ 
__ = ge EF 
2 3 
i IX, 3) 


n 55 4 
2 
i 

3 


ſtom, pet it cannot be ſo large as this, becauſe there muſt be a 
ptilons have been allowed, which are very few, but never to have 


ſhewn that there was ſufficient fo2 him beſides, becauſe tis a 


Abr. 1 part 5 


there can be no reaſon, if that is Law, why ſuch a Cuſtom may not 


| given koz it. 


to this matter there is no Difference between a Layman and a 
Clerk, it muſt rherefoze be in favorem Eccleſiæ, and introduced 


be tried by them, neither would they ſuffer them to (ue " Tythes 


'Tis agreed on all ſides, that a angle Pariſh cannot dne 
ſuch a Cuſtom; and this is a ſtrong reaſon why a Pundzed can- 
not, becauſe it conſiſts, and is made up of ſeveral Pariſhes ; and 
'tis as good a reaſon that an Þundzed cannot have ſuch a Cuſtom 
becauſe a Pariſh cannot, as tis to ſay a County may, and there- 
foze an Þundzed may have it. 

(2.) But admitting an Pundzed to be capable of ſuch a Cu- 


ſufficient maintenance left (oz the Parſon, which doth not ap. 
pear in this Caſe, and ſo are all the Books where (uch Pꝛeſcri⸗ 


ſuch effect as this, viz. to take away the maintenance of the Par- 
ſon ; and therefoze the Plaintiff in the Pꝛohibition ought to have 


Dilcharge againſt common Right, and no other reaſon can lup- 
pozt it, but to ſhew that the Parſon hath uberiores decimas beſides 
the Tithes alledged to be exempted 3 and this was the onlp 
reaſon of the ag in the Caſe of Kidder and Edwards, Roll. 


E contra. af there map be a Cuſtom ( as tis admitted ) to 
be diſcharged in a whole County of Tithe Milk, and of Tithe- 
Con ground at ſuch a Mil o2 Mills in an Þundzed; there may 
be alſo a Cuftom to be diſcharged of the Tithes of fat Cattel, 
and if the Parſon hath lived without luch Cithes time our of 
mind, he map live lo ſill, 

'Tis granted on the other ſide, and an authozity was pꝛoduced 
of a Cuſtom to be diſcharged of Tithes out of two Pundzeds, and 


be good in one Þundzed. Jt has been objegev, that a Layman 
cannot preſcribe in non decimando, but no good Realon can be 


Jt cannot be becauſe of any diſability in his Perſon 5 fo? as 


by Eccleſiaſtical Perſons who were fozmerly Judges here, as 
part of the Cauon Law, who had in thoſe days luch a Power 
over the Lalty, that thep would not ſuffer (ſuch a Pꝛelcription to 


in their Courts, 


This 
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This is the reaſon why tis generally ſatd in our Books that a 
Lapman cannot preſcribe in non decimando; but tho he cannot 
preſcribe, &c. pet there may be a Cuſtom to erempt him from 
 Tythes, and luch a Cuſtom is ok as good Authozity as a Dꝛe⸗ 

ſcription;; fo2 if tis eſtabliſhed by long uſage, and by common 
conſent of our Anceſtozs, it paſſes into a Law of that place, 
and is of equal fozce with a Pꝛeſcription. 

Such is the Cuſtom of Gavelkind, and Burrough Engliſh, 
which is the Law of England, and as anttent as the Common 
Law in the places where theſe Cuſtoms p2evail. 

'Tis true, where a Cuſtom of a publick nature is alledged in a 40 AN. pla- 
particular Uill oz place it muſt be ſhewed, that tis an antient Gul, cito 27. 
as, where a Yan claimed Lands on the South ſide of a Ai, 21 Ed.. 
letting fozth, That they were time out of mind deviſable z and 10 1 

derived a Title to himſelf by a feoffment from the laſt Oevilee, 
this was held void; becauſe it being a Cuſtom againſt Common 
Law he ought to ſet fozth that the Gill was an antient Gill. 

But if he had alledged ſuch a Cuſtom in a Burrough, which 
ex Vi termini impozts a place of Antiquity it had been good. 

Now in this caſe tis alledged, That the Patiſh of Huntſpill 
is an antient Pariſh, and then the Cuſtom is ſet kozth, which is 
agreeable to the Authozity bekoze mentioned.. 

And if the Cuſtom is not contrary to reaſon and Juſtice the 
Judges never enquire inta the Commencement of it. 

No Pan can ſay, That this Cuſtom is unreaſonable, becauſe 

it goes only in diſcharge of a ſingle Outy; now all the Books 
which condemn Pꝛeſcriptions in non decimando, cither in a Coun- 
ty oꝛ in a Pariſh, are where they are made generally of all Tythes, 
but they are ſeldom denied fo2 a particular thing, as in this Caſe - 
And therefoze a Cuftom to paſs in a Ferry boat Toll-free hath 
been adjudged. good (tho tis far moze unreaſonable than this) 
becauſe tis only a Diſcharge to the Perſon claiming it, and may 
be a charge to another. 

So there are many things which are not tytheable of Com. Cro. Car 
mon Right, as Fiſh taken in the Sea, Rabbits and Pidgeons 263. 
ſpent in the Houſe, &c. and pet by Cuſtom Tythes of thoſe things Rol. Abr. . 
have been paid to the {Parſon ; if therekoze tis a reaſonable Cu part 642. 
ſtom fo2 the Clergy to charge the Laity with Tythes of ſuch things 46. 
which of common right ought not to be chargeable, tis as rea(o- 


nable that a Layman may diſcharge himſelf by a Cuſtom in a 
me where none have been . pald. 


Such 
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9 
Dr. and Stu- "Such a Cuſtom (as has been obſerved) is not good in a]ariſh, 
dent 167. not becauſe tis inconſiſtent with the Law; the reaſon is a ſingle 
13 Rep. 13. Perſon 02 Pariſh are not capable of ſuch a Cuſtom Beſides, 

the Law requires, that the Pariſhioners ſhould ſhew what recom: 
pence the Parſon hath in lieu of his Tithes, by which it may ap: 
pear that the Cuſtom had a reaſonable Commencement 3; but no 
ſuch thing is required of a whole County, becauſe it cannot with 
any Shadow of reaſon be pzetended, That all the Inhabitants 
could 02 can conſpire to defraud their reſpective Parſons. 
But there are Books which allow a Cuſtom oz Uſage to be 
good in places of as large extent, which Cuſtoms will not bind 
43 Ed. 3. 32. when alledged in a Uill, as in a Ceſſavit per biennium the Loꝛd 
placit. 30. ſhewed the Cuſtom of the place to be, that where the Tenant did 
not pay his Services in two years, he might enter and hold the 
Lands till he was ſatisfien of the Arrears; this was held to be 
votd, becauſe the Uſage was alledged in a particvlar Uill only, 
- not ſhewed, that it was cuſtomary ſo to do in the Ullls round 
about. | 
Roll, Abr. 1 But a Cuffom in an Þundzed in Kent, that if any one being 
part 562. Charged to have gotten Childzen in Adultery, and cannot acquit 
himſelf by Law, that then he ſhall fozfeit all bis Goods to the 
King; this was held a good Cuſtom. | 
So a Cuſtom in an Þundzed, if a Maik 02 Eſtray be eſſoigned, 
44 Ed.3.19. and tis pꝛeſented that it came to the poſſeſſion of anp dwelling 
5 14. within the Vundꝛed, that the Lo2d may diſtrain him til he make 
1 Ed. 4.24. reſtitution. 
So a Cuſtom that an Inkant of the Age of 15, may make a 
Feoffineat, and ſell his Lands; all theſe are againſt Common 
Law; but being uſed in an Hundꝛed 02 Countp, are thereby become 
the Laws of the places where they obtain, 
1 Sand. 141. Bult to come nearer tothe Cale, it will not be denied that a Cit 
ſtom alledged in a Pariſh, fo2 all Underwood to be diſcharged of 
Tithes, which is uſed in that Pariſh fo? fencing Cozn is good; 
but then you muſt ſhew that the Tythe of that Con is paid to the 
Recto? 3 but it may be alledged in a County, TUeld oꝛ Country, 
without any Conſideration at all. 
Br. Abr. tit. And therefoze Brook in his Abzidgment referring to the Autho! 
Diſmes of Doctor and Student faith, That a Man cannot peſcribe in a 
Phacito 14. Uill to be diſcharged of Tythes, becauſe tis too particular, but 
Na 25: | uch a Pꝛelcription is good in a whole County oꝛ Pundzed, becauſe 
5 tis the Cuſtom of the place. 
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It has been objected, that a Cuſtom in non decimando map be 
good in a County, but not in a Hundred, becauſe of the uncer- 
tainty of its extent: Sure that is a Reaſon of very lictle fozce, 
fo2 the Limits of a County are altogether as incertain as 
thoſe of a Hundred; but a Hundred is a known Piecinc, and 


not barely a Liberty (as has been (aid ) tho there may be many 


Liberties therein; fo2 when granted to a Subjeg, tis a Liberty, 
but when it remains part of the County tis otherwiſe ; and there. 
foze in an avowꝛy a Man map preſcribe by a Que eſtate to have a 
Leet in an Hundred; but if a Quo Warranto be bzought againſt the 
Hundred, he muſt then ſet foꝛth his Title. 


Beſides, if the woꝛds Province and County are ſynonimous, 
a County and Hundred are ſo too ; and that in the meaning ok 


the Law, as map plainly appear,, fo? all Iſſues are to be tried 
by Jurozs of the Countys, that is, by Juro2s of the Hundred; 
fo it was a good Challenge at the Common Law, if there were 
no Pundzedoꝛs of the Jury, 

In the Statute of Winton. theſe wows are ufed pꝛomiſcuouſly; 
it appoints, that Inqueſts of Felonies and Robbertes ſhall be 

taken in Towns, Hundzeds, Franchiſes and Counties, ſo that 


2 F. „ 
11 Hf. 4. 2. 


13 Ed. I. c. 2. . 


the Offender map be attainted ; and if the County will not an- 


ſwer fo2 him, then it hall be anſwerable fo2 the Robbery done, 
ſo o_ the whole Hundred where the Robbery is committed, ſhail 

Such a Cuſtom in a Þundzed hath never yet been condemned, 
ko; it never came in Judgment but in the Caſe fo Tithe-wood, 
and there it was held to be a good Cuſtom, even in a whole 
eld; and what reaſon can be given why it ſhould not be good 
in an Hundzed as well as in a Meld, which is as antient as the 


other, eſpecially when it cannot be dented but ſuch a Diſcharge 


might begin by compoſition, 


'Tis obfected, That Tiche wood is due of common Right, as 


all other Tithes are, and therefoze a Cuſtom in non decimando 
fo2 Mood in an Hundzed may be good, „ 

But Tithe wood is gde of common Right; if , to what 
purpoſe was the Statüte de Sylva cxdua made? Jt bas to aſcer- 
- tain what Mood ſhould pay Tithes, and what ſhould be eremp- 
ed; and why did the Nobility and Commons pzefer ſeveral Pe. 
titions to the King after the making that Statute that it might 
be explained what was meant by Sylva cædua, if no Tithes were 
due fo2 Mood, which is an Admiſſion, that Tithes had been paid 
fo2 it befoze that Act, 
i 9 Agreeable 


639. 
2 


Roll. Abr. 
1 part. 638, 


nſt. 643, 
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Doct. & 
Stud. 164. a. 
169. b. 
Godolph. 
497. 


Agreeable to this is the common wap of demanding Tithes fo2 
Mood at this time, fo2 the Libel is always general, which chews 
that the Party hath a Right to demand; fo2 if he had not, then 
he muſt alledge a Cuſtom, and pet Pꝛohibitions are never granted 
upon (uch general Libels. NR 

Suggeſtions are alſo made always in the affirmative, but if 
they were due by Cuſtom, and not of Right, then thep ought 
to be in the negative viz. to deny that there is any ſuch Cu- 


(2. Point.) Then as to the Dbjeaion, that it doth not appear 
that the Parſon hath a (ſufficient Maintenance left, the Pleading 
ſeems to be otherwiſe, fo2 there are ſeveral modus's ſet fo2th fo? 
Tithes yearly ariſing in the Pariſh, which may give him a con- 
venient Maintenance every pear; and ik he hath a ſufficient 


Pꝛovilion by any one Modus, tis not material by whom he re- 
ceives it. 5 


Curia. It will be difficult to ſhew a non decimando fo; any 
Tithes beſides thoſe ok TUood 3: foz all the Cafes which incline to 
ſuch a Cuſtom, are put ſeverally, viz. that a County oz a Þun- 
d2ed map thus pꝛelcribe, but do not mention what Tithes are in 
1 Now if Tithes of Wood had been due of common Right; to 
what purpoſe was that Canon made by Archbiſhop Stratford, 17 
Ed. 3. that Tithes of Sylva cædua fhall be paid: Againſt which 
Canon there was a Petition made to the Parliament in that very 
year, reciting the antient Uſage to be, that Tithes ſhould not be 

paid foꝛ Mood; and the Petition was anſwered, that a Pꝛohi- 
bition ſhould be granted againſt the Canon, where Tithes of Wood 

have not been accuſtomed to be paid. . 


'Tis true, the Eccleſiaſtical Courts do hold, that Tiches are 


due of common Right fo2 every thing, nay, even to2 Stones 02 


Gzavel digged out of Pits, but the Common Law is otherwiſe : 
fo2 Tithes of common Right are due only fo2 ſuch things which 


ariſe by annual Pzofitsz. now tho Trees are renewing yearly, 


pet they yield no annual Pzofit, and therefoze Tithes are not pald 


Therefoze where Tythes are paid fo2 things which do not ariſe 


by ſuch means, they muſt be due by Cuſtom, 


But luch a Cuſtom in non decimando cannot be good, and 
theretoze a Conſultation was granted, | 


Rex 
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Rex & Regina verſus Trobridge. 


CUrit of Erro to reverſe a Judgment in an India ment fo? 

erecting of a Cottage, and not laping of four Acres of Land 

to it, Et ulterius jur. &c. Præſentant, that the Defendant did 
continue it contra formam Statuti. 


The Erroꝛs aſſigned were, 1 


(1.) Jn the Return which is uncertain, foz it was retoznable 

ad proximam Seſſionem ubicunq; whereas it ſhould have been ad 

proximam generalem Seſſionem pct {ed non allocatur; ko; one 
is as uncertain as the other, 

C2.) Cis ko; erecting and continuing of a Cottage, but doth not 
ſay pro habitatione; and tis no Dffence unleſs it is inhabited, 
ko the Statute was made to pꝛevent the building of Cottages fo} 
the habitation of poo2 People; ſed non allocatur, fo if tis ap- 
plted to any other uſe than a Owelling-houſe, the Defendant muſt 
Re oz otherwile it ſhall be intended to be built fo2 his Ha- 

tation. | 
3.) Tis an Indiament fo? two Dffences viz. fo? erecting 
and continuing; tis ſaid præſentat. exiſtit. that he did erect , Ke. 
and then about the middle of the Indig ment tis, ulterius præ- 
ſentant, that he did continue, and then concludes, contra formam 
Statuti. Now the Dffences being ſeveral, and being divided by 
the woꝛds ulterius præſentant, &c. the Concluſion ſhall only go 

to the Offence laſt mentioned, which was the continuing, and not 
the erecting of the Cottage; tis as diſtina> as ik it had been a 
new Indiament, and therefore it doth not appear that the Deken⸗ 
dant was fndiced fo2 erecting, &c. 

Tis not like the Caſe in my Loꝛd Coke's Entries, where con- Fol. 361. 

tra ligeanciæ ſuæ debitum went to the whole Indiament, in wohlch, 
tho there were many Dvert-Acs latd, pet there was but one Trea- 
lon, but here are two diſting ONeners, fo? which Reaſon 1 In⸗ 
dia ment was quached. 


Robinſon 
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Robinſon verſus Smith. 
8 Duin. 6 Willielmi Ree. 192. 


Reſpaſs fo2 taking and impounding of his Cow. 

The Defendant pleaded, that at the time of the Treſpaſs, 
: & c. he was ſeiſed of (ſeveral Lands parcel. manerii de Muſgrave 
; | parva, unde quoddam clauſum vocat. Lowhil Meadow eſt & ſuit 
Ea, parcel. ut de ſtatu cuſtumario hæreditario deſcendible from An: 
5 deſtoꝛ to Heir, accozding to the Cuſtom of the ſald Wannoz, and 
„„ 2 the Plaintiff g Cow was in the laid Clole doing Damage, 
; C. 
ff Che Plaintiff demurred generallv. 

(I.) It was ſaid koz him, that it did not appear by the Piea, 
that Lowhill was parcel of the Land of which the Defendant was 
ſeiſed, but parcel of the Banno? ; fo2 the wozd unde being a Re. 
lative, refers ad N Antecedens, which is the Man. 
na. 

e ſaid he was ſeiſed. de ſtatu hæreditario deſcendible, &c. 
and doth not ſhew of whoſe Szant; fo2 tho it may not appear 
who was the firſt Szantee, it being ſo long ſince the Copyhold 
was granted, yet the admittance of an Heir upon a Surtender 
» Oelcent, both amount to a Gant, and ought to be la 
pleaded. 
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E contra. The Defendant doth not juſtifie by reaſor of a 
Title, but fo2 a Urong done; and therefoze though he faith 
ſeiſitus fuit, &c. and Both not ſhew how, oz in what manner, yet 
ſince it was only a Torr with which he was charged, tis well 
enough, and it muſt have been agreed to be lo, if he had ſaid 
poſſeſſionatus fuit inſtead of ſeilirus. 
But the Gvurt were of another Opinion, ko; where Sellin lt 
Fee is pleaded of a Copyhold Eſtate by way of juſtifying of an 
Dftence with which the Oetendant fs charged, he muſt let out the 
commentement of his Eſtate, and thereſoze the Plaintiff hav 


Allen 
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Allen verſus Symonds. ; 
1 Paſch. 6 Willielmi Rot. 299. 


A N Adqion on the Caſe was bzought againſt the Defendant 
by the name of Symonds. | 

Pe pleaded fn Abatement, that from the time of his Birth to 
the time of the Acton bzought, he was known by the Mame of 
SY and traverſed that he was known by the Name of Sy- 
monds. 9 5 | 
CThhe Plaintiff replied, that the ſaid Defendant was known as 
well by the one Name as by the other; and upon a Demurrer the 

Court inclined that this was a good Plea. 

But at another dap they being of Opinion that the Pꝛeſidents 
were both ways upon a Traverſe, the Defendant was adviſed 


to take a new Declaration, which he conſented to do accozdingly, 
but without Colts, : T0 


Crump verſus Halford. 
Hill. 4 & 5 Willelmi & Matix, Ror. 939. 


A Reſpaſls fo2 taking and detaining of a Silver Tankard. Upon 
Not guilty pleaded, the Jury found a Special Gerdia to 
this purpoſe, viz. 5 
They find the Statute of 1 Willielmi & Mariæ pꝛohibiting all 
Trade and Commerce with France, in which there is a Proviſo 
that no perſon ſhall after the roth day ok September then next 


following, demand oz take moze than 6 d. foz a Quart of French 


Raſt. Entr. 
616. | 


Vet. Entr- 
27. 


Then they find the Ac of 2 W. & M. for more effectual putting 


in execution the former Act, whereby tis enacted, That if any 


Perſon aſter the firſt day of February 1690. ſhall ſell Wine by re- 


tail in Glaſs-bottels, or in any other Meaſure not made with 
Pewter, &c. or ſhall ſell the fame for a greater Price than appoint- 
ed by the former Act, and ſhall be convicted thereof by Confeſ- 
ſion, or the Oath of two Witneſſes, being proſecuted within 30 


OP 2 —— days 
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"days after the Offence committed, ſhall foz every Offence pay 50 s. 
and ik not paid upon Demand, then to be levied by Diſtreſs by 
Ularrant under the Þand aud Seal of ſuch Juſtice, &c. befo2e 
whom the Conviction was made; which TUarrant the Juſtice is 
required to grant to the. Conſtable, &c. who is authoztzed to levy 
the kame, &c. and fo2 want of ſufficient Diſtreſs, to commit the 
| Offender until he pay the Penalty, and all neceſlary Coſts to be 
taxed by the Juſtice of Peace befoze whom the Convigion is 
made. 
Tdey find, that 3 Auguſti 4 W. & M. Sir Richard Bulkley 
being a Juſtice of Peoce of the Count ip where the Dffence was 
committed, did direc his Warrant to the Conſtable of the Pa⸗ 
riſh, &c. which they find in hæc verba ; by which it did appear, 
that the Defendant was convicted befoze ban, fo? that he 9 Julii 
inſtant did ſell Mine in eighteen Glals-botteis, fo2 which he had 
forfeited to the Inkozmer 50 8. fo2 each Bottle, and by this Mar · 
rant the Conſtable was commanded to levp 45 1. and Coſts by 
Diſtreſs of the Plaintiff's Goods, and fo2 want of (ufficient Dt- 
ſtreſs, to apptehend him. Jt was dated in Auguſt. 

They find that the ſaid 9 Julii 4 Willielmi the Plaintiff was a 
Retailer of Mines, and that the CUarrant of the Juſtice of Peace 
was direged to the Defendant Halford, who by vertue thereof 
levied the Silver Tankard, fo2 which the Action is now bought, 
and ſo they make a general Concluſion, &c. 

It was argued fo2' the Plaintiff, that he was entituled to the 
Action, and that neither the Ya of Parliament, oz the Warrant of 
the Juftice could excuſe the Defendant koꝛ this CUrong done, 


(I.) Becauſe the Warrant is illegal. 
(2.) Becauſe the Defendant (tho an Dfficer ) pet in this 
. caſe ſhall be puniſhed fo acting under a void Warrant. 


I. That the CUarrant is legal, it was thus argued, viz. there 
are two Acts of Parliament found by the Aerdia ; the firſt ſettles 
the Offence, the ſecond: reduceth the forfeiture to 50 8. fo? the 
Benefit of rhe Jafozner ; but in both tis to be levied fo2 every 
- Offence, viz. not fo} every Bottle dzunk at one ſitting, ff twenty 
02 moze, fo? that is but one Dfſence, being but onlp at one time, 
and not fo? every Bottle ; but the Warrant diregs that eighteen 
Penalties ſhall be levied fo2 one Dfſence, 


2. The 
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2. The Offence js laid to be committed 9 Julii inſtant, and the 
Matrant is dated in Auguſt, but tt doth not appear when that 
gth of July was, and therefoze non conſtat, whether the Pꝛolecu- 
tion was within the 30 days limited by the Ad. 5 
3. The Statute allows Coſts, where there is nat ſufficlent Di. 

ſtrels to be made, and it muſt be after the Commitment ok the * 
Offender, but this (Uarraunt diteas Coſts be paid fo2 oꝛiginal Of- 

fence. : Fey 


2d Point. The (Warrant tho directed to the Defendant as an 
Dfficer will not excuſe him. 


_  *Tis true where a Court hath a general Juriſoicion of the 
= Cauſe, and ſendeth a void oz an illegal Tarrant to the Officer, 
= be ſhall be excuſed in executing of it. 
So likewiſe if a Juſtice of Peace pꝛoceeds irregularly, and it 
: both not appear ſo upon the face of the CUarrant 3 as, it he (ends. 
it to appzehend a Felon without Dath made of the Felony com- 
=s mitted, and the Dfficer executes it, he ſhall be cxculed ; but the 
= Juſtice is a Treſpaſſer. m 5 
5 But where a Defect appears in the Bodp of the Tarrant 
it ſelf, as in this Caſe, the Dfficer is bound to take notice of it 
+ | - his Peril, tho he is not equally bound to take notice of little 
Is iceties. | | Es | . 
. And to pꝛove this the Caſe of Nichols againſt the Churchwar- Cro. Car. 
dens of Hatfeild was cited as an Authozity in point; it was thus, 394. 
viz. Tatcridge was a Pariſh in reputation fo; 60 years, tho an- Roll. Abr. 1. 
tiently parcel of Hatfeild the Churchwardens of Hatfeild fmagin- Part 560. 
ing, That they had power by vertue of the Statute of 43 Eliz. 
cap. 2. to tax the Inhabitants of Tateridge to the Relief of 
their Poo? did tax them accozdingly, and upon refuſal to pay the 
Rate p2ocured a Marrant to levy it, which was done upon Nichols 
the Plaintiff who brought the Action, and the Church⸗wardens 
juſtiſied under the TUarrant, and it was adjudged that it would 
not ercuſe them, 3 0 5 | | 
CTis true the Churchwardens went out of the Pariſh to levy 
that Rate, but that was not the reaſon of the Judgment, it was 
becauſe the Juſtices of Peace had only a particular Power ta make 
- Warrants to levy Rates, which were well aſſefſed,and therekoze the 
Church wardens at their Peril ought to take notice whether the 
Juſtices had executed their Power accozding to Law; and it ap: 
pearing that the Rate was tilegally taxed, the Warrant of the 
| Juſtice 


* 
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| ue will not ercuſe the Churchwardens in taking the Di- 
ſtreſs, 3 
This Caſe is good Law at this dap, and the Authozity ok it 
1 Vent 273. was never ſhaken, no not by the Caſe of Webb and Batchelor, where 
= , 2 Levinz. the Defendant juſtified in Treſpaſs under rhe warrant of a Juſtice 
9 | OR) of Peace fo2 diſtraining of aParſons Cattle,becauſe he did not ſend 
out Labourers, &c. to amend the Highways : The Parſon pretend: 
ing that Clergymen were exempted from that Duty, it was there 
laid that if foz that reaſon the Warrant had been unduely made, 
yet the Officer had been excuſed in the Execution of it, becauſe he 
ls not to judg but to execute the Pꝛecept: but tis likewile (aid the 
matter muſt be within the Juriſdiction of the Juſtice, which was 
ſo in that Caſe but not in this, . . 
Agreeable to this is a later Reſolution in the Exchequer in the 
Caſe of Terry and Huntington: where in Trover the Oefendant 
juſtified under a Tarrant of the Commiſſioners of Excile, &c. 
and it was held by my Ld. Hales, That where a particular Ju- 
rildiaion exceeds its Authozity, the Dfficer is liable, becauſe all 
is vold, fo2 every limited Authozity implies a Negative, viz. That 
they ſhall not pꝛoceed any otherwiſe than accoꝛding to the Authozity 
they have; but if they commit a miſtake in any thing which is in 
their Power oz Juriſdiaion, it will be an excuſe to the Officer; but 
what the Juſtice did in the Caſe at Bar did far exceed his Power, 
fo2 he is tocauſe one Penalty to be levied fo2 one Offence, and he 
has ſent out his TUarrant to levy no leſs than 45 1. which is 
18 Fozkeitures fo one ſingle Offence. Ui = | 
Suppoſe this Court ſhould hold Pleas in Formedons, all the 
Pꝛoceedings would be-void, becauſe tis confined by Magna Char- 
ta to the Court of Common-Pleas alone. 
The Ollentce here is created by Act of Parliament, of which all 
People are to take notice at their perill, and to ſee that the J2o- 
ceedings are purſuant to the Authozities and Powers thereby 
mm > 5 1 
60 Ge The Statute of 6 H. 6. enads, That no Perſon ſhall be ſpared 
5 Rep. 99 b. towards the Repairs of Banks who have any manner of benefit 
| by keeping of them in repair; the Commiſſion of Sewers which is 
grounded upon this Statute is very extenſive, viz. that the Com- 
miſſioners map do therein accowding to their Dilcretion; but yet 
it has been held that they ought not to tar that Man alone whole 
Laid adjoins to the River, but all others whoſe Lands are in 
danger to be overflowed with Mater, and therefoze a Tar being 
laid upon a lingle Perſon, and a Diſtreſs taken (02 DO PITT 


rity. | 


By this it appears that there is a difference between things 
done by a Juſtice of the peace quatenus ſuch, and by vertue of his 
Authozity, and thoſe which are done by him by vertue of an Ac of 
Parliament, and of a particular reſfrained Power to him given 

thereby; fo2 in the one Cale the Officer muſt not examine but 
execute his Warrants, and in the other he muſt enquire into his 
Power, becauſe tis by vertue of the Statute that Obedience is 
given to his Authozity. | 1 

Now tho the Rule is true, viz. Qui juſſu judicis aliquid fecerit — 
non videtur dolo malo feciſſe, quia parere neceſſe eſt, yet that muſt 
be underſtood where the Judg hath a pꝛoper Juriſdinion ; but here 
the Authozity of the Juſtice was limited by the Act to grant his 
Wlarrant in a particular Caſe, of which he had no general Juriſ- 
didion, and he having made a vold and an illegal Warrant was 
therefoze no pꝛoper Judge of the matter, whoſe Authozity is no 
mote to be obeyed than that of a Stranger; fo2 the Rule alſo is, 
judicium non a ſuo judice datum nullius eſt momenti. 

Co male this yet mote plain, ſuppoſe the Juſtice had iſſued out 
his Warrant directed to the Defendant to levp 500 l. fo? this Df- 
fence, 02 to take and impziſon the Dffender during like, certainly 

he had been a Treſpaſſer if he had executed ſuch a Tlarrant. | 
The Statute gives Power to the Juſtice to convic,but doth not 

make him a Judge either to declare the Fo2feiture, oz tolevy it, ſo 
that his granting a TUarrant fo? that purpoſe is purely a miniſtertal 
Act at the inſtance of the Jnfozmer who is to demand it after 
Conviction, and ik not paid, then to apply himſelf to the Juſtice 
fo? his (Uarrant to levy it. „„ 

So that upon the face of this TUarrant the Conſfable is left 
without ercuſe ; ko; both the Aas being therein recited tis a (uf- 
flicient dfrecnion fo2 him to look into them; and to take care at his 

Peril not to exceed his Authoztty, 1 
2. There are many other Faults both in the Warrant, and in 
the execution of it, viz. Coſts are awarded when in truth the 
Party is to pay none till after Commitment, and the Defendant 
was not committed: So likewiſe the Demand of the Fozkeiture 

ought to be pꝛevious to granting the Warrant ; but that doth not 
appear; then it commands the Dekendant to demand it of Crump 
the Plaintiff, and he demanded it of his Wife, when it ought to 


- Have been perſonally of him, and no Diſtreſs ought to have been 
made 
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made befoze ſuch a perlonal Demand, bnt theſe faults wete not 


inſiſted on, only mentioned. 


The Warrant therekoze being illegal,and the Defendant acing 
under it (tho he was an Ollicer) pet he is a Treſpaſſer. 


E contra. Seti. pemberton argued on the other ſide, viz. That 
the Queſtion was not whether the Juſtice of Peace had done well 


02 not, no2 whether his Marrant was regular; but admftting it 


not to be weil grounded upon the Act, then the Queſtion will be, 


Whether the Conitable who is appointed to execute it-is puniſhable 


fo2 the miſtake of the Juſtice of the Peace. 


Conſtables, Bailiffs and Sheriffs, are always favoured by 
Law in execution of their Pꝛoceſs, they have been encouraged by 


ſeveral aas of Parliament, which direc them when ſued. koz any | 


matter relating thereunto, that they ſhonld plead the general Jſſue 
and give the ſpectal matter in evidence, and ik they have a Uer- 


dic, oz the Plaintiff in ſuch Suits is non-ſuited, they ſhall have 


treble Damages. | 4 
This ſeems bigbly reaſonable, becauſe the execution of Phoceſs 
is the life of the Law; and if Men ſhould be pꝛolecuted fo any 
(mal! Yiſtake it would obſtruct the execution of Juſtice by diſcou⸗ 
raging of Officers, and by great delays in all Proceedings, which 
muſt neceſſarily follow if the Officer befoze he executes the Poocels 

muſt adviſe whether *tis legal o2 not, 
This Queſtion was long ago ſettled in the Caſe of the Marſhal- 
ſea, there being then a folemn Judgment given, that a ſuboꝛdi- 


nate Officer ſhall be excuſed in the executing of an erroneous Pꝛo⸗ 


ceſs, Quia parere neceſſe eſt. 


'Tis true there have been leveral Queſtions ſince that Judgment | 
concerning the execution of Pꝛocels, all which depend upon this 


ſingle point, viz. Whether the Court out of which ſuch Pzoceſs 


2 Roll, Rep. 


493. 


did Iſſue had an Oziginal Juriſdiction of the Matter o2 Caule. 
But it ſeems veryhard that Officers who fo2 the moſt part are 
illiterate Perſons ſhould take notice whether that Court, out of 
which the Pꝛoceſs iſſueth hath a Jurildidion of the matter 02 not; 
and therekoze ſince that Caſe of the Marſhalſea, all ſubſequent 
Cauſes of that nature have been nc by that Judgment, 

To inſtance in ſome, viz. In Hillary Term 22 Jacobi an Acti- 
on of Treſpaſs was bought in this Court, ko; taking the Plain- 
tiff's Youu, &c. 


The 


— 
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The Defendant pleaded, that the Earl of Southampton was 
ſeized in fee, &c. and that he had a Court-Baron, &c. in which 
a Plaint was levied, and a Debt recovered againſt one Britton, 
and thereupon an Attachment was awarded agatnſt him direced to 
the Dekendant being a Bailiff, who by vertne thereof took the 
Goods out of the Cuſtody of the Plaintiff to whomthey were krau⸗ 
dulently conveyed by Britton on purpoſe to deceive his Creditos. 
To this an Exception was taken, becauſe the Pꝛoceſs was ft- 
regular, (viz.) An Attachment firſt, which cannot be in a Courr- 
Baron; fo2 the Pꝛoceſs there is Summons; Attachment, and 
Diſtreſs, pet it was held that the Court having an oziginal Juril. 
diction of the matter the miſ-awarding of the Pꝛocels ſhall not make 
the Diftcer guilty in executing of it. | | 
So where an Agion was bzought in an inferiour Court, and a 
third Perſon bound both his Lands and Goods by Recognizance Roll. Abr. 2. 
that the Defendant ſhould render his Body, &c. oz that he would bart 5% 
pay the Debt, and afterwards Judgment was had againſt the De- 
fendant, and a Pꝛecept in the nature of a Capias ad ſatisfaciend' 
was directed to the Bailiff, &c. to take the Oefendant, and if 
he was not to be found, then to take him who entred into the 
ſaid Recognizance : but notwithſtanding that, and altho one 
and the lame Capias would not lye againſt the Pꝛincipal and Bail 
at the lame time; and this appearing in the Pꝛecept it ſelf to be 
contrary to Law, of which the Officer might have*raken notice, pet 
ſince the Court had an onginal Juriſoition of the Cauſe, he (all 
not be puniſhed fo2 obeying an illegal Proceſs. 
' Likewiſe in Sir Thomas Orby's Cale who was High Sheriff of 
Lincoln, and one Hales a Juſtice of Peace did by virtue of the : 
Statute of 22 & 23 Car. 2. cap. 20. Otſcharge a Pꝛiſoner who | 
was in Cuſtody foz 100 l. tho the Otſcharge was illegal, yet upon 
an Eſcape bzought againſt the Sheriff in the Common Pleas, he 
was excuſed, becauſe the Juſtice of Peace had a Juriſdixion and 
Authozity by the Statute to diſcharge a Paiſoner in ſuch manner 
as is therein dfreced, and tho he had exceeded his Power, pet the 


o 


FD ack 
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Sheriff is not to be puniſht. . „ 
It appears therefoze upon theſeAuthozities and many moꝛe which 
might be cited that when Officers are puniſhed fo2 executing crro- 
neous Pꝛocelſs, tis always where the Court out of which it ilueth 
hath not an Oziginal Juriſdiction of the Cauſe ; ſo was the Caſe 
of Terry and Huntington fn the Exchequer mentioned on the other 
fide, and ſo is Nichol's Cale; the reaſon of the Judgment in that 
laſt Caſe was, becauſe the Churchwardens of one Pariſh had no 
3 7 Power 
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ſtruction of this Act. 


the Juſtices Power to convict, and ſend out their Warrants to le 
Dy it, ſo that they have Contzance of the Cauſe. 


ceſs of any Court whatſoever ; but then tis objected, That tis 
appear upon the face of it, as there are two in this CUarrant, 


gularity in it, becauſe by the very wozds and meaning of the ac 
ine, fo2 which he is conviced were fo ſold at (everal times, and 


. ould have Power to controul his Judgment, he is not to diſpute, 
but ſubmit. 


matter. 


Power to tax Inhabitants of another, and the Juſtices are 
only to confirm lawful Rates. 

It miſt therefoze be agreed that where the Court hath a Juril. 
diction and acts illegally, the Officer ſhall be exculed: it ſo, the Ju- 
ſtice of Peace had a Jurildiaion in this Caſe, and — the 
Dflicer ſhall not be puniſhed. 


And that he hath a Juridiction appears upon the Frame and Con · 


C1.) It pꝛohibits ſelling of Wine in Glaſs Bottles. - 
(+) — impoleth a Forfeiture upon ” Seller after a time 
lim ted. 


It creates a new Offence, and inflits a Penalty, but i gives 


Jt muſt alſo be agreed, That an Erroneous Tarrant of a Ju- 
ſtice, &c. is within the ſame reaſon with an illegal and vold Pꝛo⸗ 


ſo when the Marrant is general, but not where Jrregularities 


(x) Cis to levy 50s, fox every Bottle, when all is but 
one Offence, 
_ (2) Tthsto levy the Coſts befoze the Penalty. 


Anſw. As to the firſt, it doth not appear that there is any irre 


the Defendant is to pay 50 s. fo2 every Glaſs Bottle in which he 
ſold Mine, and if he (ell it in z 00 Bottles to ſeveral People thoſe 
are ſeveral Offences, and non conſtat, but the 18 Bottles of 


not all at once. - 
'Tis plain that it was the Opinion of the Juftice that the Olfen 
ces were ſeveral, and ſeems unreaſonable that the Conſtable 


Then as to tye Colts tis likewiſe plain they are given upon the 
Conviction, and not upon the Commitment of the Dffender, how- 
ever 'tis a little too nice to put the Conſtable upon examining that 


It 
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Memo- 


It has been ſaid, that the Statutes being recited in the 
_ - Warrant, and the Dekeas appearing fo plain therein, 


might de (ome intimation oz direction to rhe Conſtable to look 
into theſe Laws; but admitting he doth, he may not under- 
ſtand them; and the other ſive will ſcarce allow a Con- 
ſtable to be a oper Judge of an Act of Parliament. 

The Caule was adfourned, but the Platntiff dying, no Judg- 


ment was given in it. 


War. . N A Emorand, quod 
1 alias ſcilt. Ter- 


tandum. mino Paſchæ ult præterit. co- 


F 


ount 


Treſ] 


ram Domino Rege & Domi- 


na Regina apud Weſtm. venit 
Tho. Peers Armiger per Jo- 
hannem Lilly Attorn. ſuum & 
protulit hic in Curia dictorum 


Dom. Regis & Dominæ Re- 


ginæ tunc ibm. quandam bil- 
lam ſuam verſus Georgium Lu- 
cy Armigerum Edm. Lord Jo- 
hannem Weſterman Johannem 
Dickins Johannem Hawkes 


juniorem & Ricum. Perkins 


in Cuſtodia Marr. &c. de pl ito 
tranſgr. & ſunt pleg. de proſ.ſcilt. 


in | IE | 
baſk Johannes Doe & Ric' Roe quæ 


quidem Billa ſequitur in hæc 
verba ſcilt. Warr. ſſ. Thomas 
Peers Ar. queritur de Georgio 
Lucy Ar. Edmundo Lord Jo- 


hanne Weſterman Johanne 


Dickins Johe. Hawkes jun. & 
Rico. Perkins in Cuſtod. Mar. 
Marreſc. Dom. Regis & Dnæ. 
Reginæ coram ipſis Rege & 


Regina exiſten. de eo quod 


ipſi decimo ſeptimo die Apri- 
lis Anno Regni Domini Wil- 


lielmi & Dom. Mariæ nunc 
Regis & Reginæ Angliæ &c. 
ſexto vi & Armis &c. clau- 
ſum ipſius Thomæ Peers voc. 
Clifte- bank apud paroch. de 
Alveſton in Com. Warr. præd. 
freger. & intraver. & herbam 
ipſius Thomæ Peers in eodem 


clauſo adtunc creſcen. ad va- 
lentiam quadraginta ſolidorum 


pedibus ſuis ambulando con- 
culaver. & conſumpſerunt nec 
non de eo quod ipſi poſtea ſci- 
licet eiſdem die & Anno ſupra- 
dictis vi & Armis &c. in ſepe- 
ral. piſcar. ipſius Thomæ Peers 
in Rivo de Avon in paroch. 
de Alveſton præd. in Com. 
Warr. præd. piſcat. fuerunt & 
piſces de piſcaria ſua præd. 
videlt. decem mille Rubilliones 
Anglice Roaches decem mille 


apuas Anglice Daces quinque 


mille percas Anglice Perch- 
es decem mille Anugillas 
Anglice Eells quinque mille 
lucios Anglice Pikes & vi- 
ginti mille gobiones Anglice 
Gudgeons ad valentiam Cen- 


tum librarum adtunc & ibm. 
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invent. 


Peers verſus Lucy. Trin. 6 Willi Tertii, Rot. 178. 


Clauſum 
fre git. | 


Et in ſe- 
parali 
piſcaria 
piſcat. 
fuer. 
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lance. 


Juoad : | 
Quoas vi Regis & Dominz Reginz nunc 
& armis necnon totam trangreſ. præd. 


invent. ceper. & aſportaver. & 
alia enormia ei adtunc & ibi. 
dem intulerunt contra pacem 
dictorum Dom. Regis & Dnz. 
Reginæ nunc & ad damnum ip- 
ſius Tho. Peers ducent. librarum 
& inde producit ſectam &c. 
Et modo ad hunc diem ſcilt. 
diem veneris prox. poſt Craſt. 
ſanctæ Trinitatis iſto eodem 


Termino uſque quem diem 


præd. Georgius Edward Joh es 
Weſterman Joh'es Dickens Jo- 
h'cs Hawkes & Ricard. Perkins 
habuer. licentiam ad bill. pred. 
interloquend. & tum ad reſ- 


: 73 &c. coram Domino 


* 1 


venit tam præd. Tho- 
per Attorn. ſuum præd. 
xa præd. Georgius Edwar- 


dus Joh es Weſterman Joh' es 


ege & Domina Regina apud 
Weltm 
mas 


Dickens Joh'es Hawkes & Ri- 


cus. per Carolum Ballett At- 


torn. ſuum & iidem Georgius 


Ed'rusJoh'es Weſterman Joh es 


Dickens Joh'es Hawkes & Ri- 


cardus defend. vim & injur. 


quando &c. Et quoad venire vi 


& armis ſeu quicquid quod eſt 
contra pacem dictorum Dom. 


non culp. præter fraction. & intrationem 


clauſi præd. & herbam præd. 
pedibus ambulando conculca- 
tion. & conſumption. in nat- 
ratione præd. ſuperius fieri ſup- 
poit. dicunt quod ipſi non ſunt 
inde culpabiles & de hoc po- 
nunt ſe ſuper patriam & præd. 
Tho. inde ſil iter &c. Et quoad 


\ 


fraction. | & - intration. clauſi 
præd. & herbæ præd. pedibus 
ambulando conculcation. & 


conſumptionem iidem Georgi- 


us (and all the Defendauts ) Et quoad 
dicunt quod prædict. Thomas the Treſ- 


Peers actionem ſuam 


inde verſus eos habere ſeu ma- the Choſe, 


nutenere non debet quia di- 
cunt qd. diu ante præd. tempus 


2 ſupponitur trangreſſ. illam 
eri 


ſcilt. primo die Decem- 
bris Anno tertio Regni Domini 
Edwardi nuper Regis Angliz 
ſexto &c. quidam Johannes 


Comes Warwick ſeiſit.fuit de & 


in manerio de Hampton præd. 


cum pertin. in prædict. Com. 


Warr. unde una acra terræ a- 


qua cooperta in paroch. de 
Alveſton præd. in Com. præd. 
prox. & contigue adjacen. pred 
clauſo in 

grel. ET fieri eſt & præd. 
tempore quo &c. necnon a 
tempore cujus contrar. me- 
moria hominum non exiſtit 
fuit parcel. in Dominico ſuo ut 


Seiſin 


pleaded 
* 334] the 


o ſupponitur tranſ- Ear] of 


War- 
wick. 


de feodo prædictq; nuper Rex 


Edwardus ſextus adtunc ſeit. 


fuit de & in clauſo præd. in E. 6.6% 
quo &c. in Dominjco ſuo ut /ed in 
de feodo in jure Coronæ ſuæ Fee jure 
Angliæ quodq; pred. comite de Coronæ. 


manerio præd. cum pertin. in- 
de&c. ſic ut præfertur ſeit. exi- 
ſten. idem Comes & omnes illi 
quorum ſtatum idem Comes 


tunc habuit de & in manerio 


pred. cum pertin. Unde &c. a 
tempore cujus contrar. memo- 
ria hominum non exiſtit uſi 


fuer. — 


5 


maneri- 


fuer. & 


"rhe ts UE SOA © 
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Aſoculd fuer. & conſuever. habere ne- 

have ceſſarium eaſiament. ſequen pro 

been tan. caption. piſcium in aqua pre- 

quam ad dict. exiſten. videlt. pro ſe & 

um pre. ſervis ſuis de tempore in tem- 
pre- 

dict. ſpe · pus & ad omnia tempora ſe- 


ctan. ſionabilia piſcacon. in aqua 


præd. ad libita ſua in clauſo 

præd. in quo &c. * intrare & 
*b toil retes & al. ingen. neceſſar. 
ave pro caption. piſcium in aqua 

ven ult lla calling. wi prope Ki. 
confi. Pas aquæ præd. aperire & in 
ever. in- 2quas præd. dimittere & in 
trare, aqua illa & extra aquas illas 
trahere pro neceſſar. capiend. 


piſces in aqua præd. exiſten. 


prædictoq ; nuper Rege Edwar- 
do ſexto de præd. clauſo in 
quo &c. ſic ut præfertur ſeit. 
exiſten. præfatoque Com. War. 
de præd. manerio cum pertin. 
Unde &c. in forma præd. ſeit. 
exiſten. idem Comes poſtea & 
ante præd. tempus quo &c. 
ſcilt. 24 die Decembris Anno 
Regni dicti nuper Regis tertio 
apud Weſtm. in Com. Mid. 
per quandam indenturam inter 
| iplum Comitem ex una parte 
Comes & dictum nuper Regem ex 
Warr. altera parte factam ſigillo ipſi- 
per In- us comitis ſigillar. & in Curia 


* 


dentur. Cancellariæ dictorum Dom. 


1 rotulat. 8 5 . : | 
m_ Regis & Dominz Reginz nunc 


E. 6.ma- apud Weſtm. pred. in Com. 
neriam Midd. præd. de recordo irro- 
pred. tulat' remanen. cujus dat. eſt 
eiſdem die & Anno conceſſit 
dicto nuper Regi inter alia 
manerium præd. cum pertin. 
Unde &c. hend. & tenend. mane- 
tium illud cum pertin. Unde &c. 


eidem nuper Regi hæred. & 
ſucceſſotibus ſuis in perpetuum 
per quod idem nuper Rex in 
pred. manerium cum pertin. Un- 
de &c. intravit & fuit Unde 
ſeilit. in Dominico ſuo ut de 
feodo in jure Coronæ ſuæ 
Angliæ præfatoq; nuper Rege 


Ed wardo ſexto fic inde de V0 er. 


prædict. clauſo in quo &c. 3 = 
ſeit. exiſten, poſtea & ante Rd bs 


rempus pred. quo &c. apud Fe jure 
paroch. de Alveſton præd. Coron. 
ſic inde ſeit. obiit per cujus _ 
mortem præd. manerium cum 


pertin. Unde &c. Et clauſump obi. 


præd. in quo deſcendebat Do- ;; ſciſit. 
minæ Mariæ nuperReginz An- 
gliæ ut ſorori & hered dicti nu- 

per Regis Edwardi ſexti per 

quod eadem nuper Regina Ma · 


ria in præd. manerium cum per- 


tin. Unde &c. Et clauſum præd. And 1hi 


intravit & fuit inde ſeiſit. in Do- ſame de- 


minico ſuo ut de feodo in jure /cended 

Coron. ſux Angliæ Et ſic inde % Queen 

ſeit. exiſten. eadem nuper Regi- ar, 

na Maria diu ante præd. tem- „ 4 

pus quo &c. apud Alveſton pd. t fei- 

cepit in virum · Philippum tunc . 

Regem Hiſpanicum per quod 

idem Philippus ut Rex An- 

gliæ in jure ipſius nuper Regi- 

næ & eadem nuper Regina ſeit. 

fuer de & in præd. manerio cum 

pertin. Unde &c. Et præd. clauſo 

in quo &c.. in dominico ſuo ut 

de feodo in jure Coronæ ſuæ 

Angl. Et fic ſeit.exiſten. idem 

nuper Rex Pilippus & nu- 

per Regina Maria poſtea & 

ante præd. tempus quo &c. 

ſcilt. 12 die Junir Annis Reg- 
norum 


h en 
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a: by norum ſuorum Angliæ tertio 
3 & quarto apud Weſtm. præd. 
Patent. in Com. Midd. igll 7 55 
Patentes ſub magno ſigillo ſuo 
Angliæ ſigillat. geren. dat. 
apud Weſtm. præd eiſdem die 
& Anno quas præd. Georgius 
&c. hic in Curia proferunt con- 
ceſſer. cuidam Thome Lucy 
Armigero inter alia præd. ma- 
nerium cum pertin. unde &c. ac 
omnia & ſingula vias commo- 
ditates emolumenta & here- 
ditamenta quæcunque in præd. 
paroch. de Hampton Epiſc. in 
dicto Com. Warr. ac alibi ubi- 
cunque in eodem Com. dicto 
manerio de Hampton Epiſc. 


— .. 2 - « a 


B. 
ma Lucy de manerio præd. 

cum pertin. unde &c. ut præ- 

fertur ſeit. exiſten. idem Tho- 

mas poſtea & diu ante præd. 
tempus quo &c. apud paroch 

de Alveſton præd. fic inde 
ſeit. obiit per cujus mortem Pig 
manerium præd. cum pertin. ſeiſed, 
unde &c. deſcendebat cuidam and a 
Thomæ Lucy militi ut filio Piſcent- 
& hæredi præd. Thomæ Lucy 
patris per quod idem Thomas 
Lucy filius poſtea & ante præd 
tempus quo &c. in præd. ma- 
nerium cum in. unde &c. 
intravit & fuit inde ſeit. in do- 
minico ſuo ut de feodo eodem- 
que Thoma Lucy filio ſic de 


» 
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unde &c. ſeu alicui parcel. 
inde quoquo modo ſpeQtan. ſive 
pertin. aut ut membr. partes 
vel parcel. ejuſdem manerii 


unde &c. habit cognit. ac- 


cept uſitat. reputat. dimiſſ. 
ſeu occupatꝰ exiſten. aut cum 
codem vel aliqua parcel. inde 
uſitar. vel gaviſ. adeo plene 
libere & integre ac in tam 


+ , amplis modo & forma pro- 


The 


urt aliqua perſona quæcunque 


ante tunc manerium præd. cum 

ertin. unde & c. unquam ha- 
bur tenuit vel gaviſ. fuit ſeu 
habere tenere vel gaudere de- 
buit hend. & tenend. eidem 


Grantee Thomæ Lucy Hzred' & aſſign. 


entred 


and was 


fe etted, 


ſuis in perpetuum per quod 
idem Thomas Lucy in prad. 
manerium cum pertin.unde &c. 
poſtea & diu ante præd. tem- 
pus quo &c. intravit & fuit 


inde ſeit. in dominico ſuo 


ut de feodo præfatoque Tho- 


cum pertin. unde &c. 


manerio præd. cum pertin. un- 
de &c. ſeit. exiſten. = Tho- 
mas Lucy poſtea & diu an- 
tea præd. tempus quo &c. apud 
paroch. de Alveſton præd. ſic 


inde ſeit. obiit per cujus mor- 


And ans 


tem manerium præd. cum per- . 


tin. unde & e. deſcendebat cui- 5 Jer 


dam Thomz Lucy militi ut 
filio & hæredi præd. Thomæ 
Lucy militis patris ipſius per 


quod idem Thomas Lucy filius 


poſtea & ante præd. tempus 
quo &c. in manerium pred. cum 


ſed, 


pertin. intravit & fuir inde ſeit. 


in dominico ſuo ut de feodo 
eodemq; Thoma Lucy filio 
ſic de manerio præd. cum per- 
tin' unde &c. ſeit. exiſten. idem 


Thomas Lucy filius poſtea & Another 


diu ante præd. tempus quo &c. 
apud paroch. de Alveſton pre- 
dict. ſic inde ſeit. obiit per 
cujus mortem manerium præd 


debat 


deſcen- 
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debat cuidam Roberto Lucy 
ut filio & hæredi ejuſdem T ho- 
mæ Lucy per quod idem Ro- 
bertus Lucy poſtea & diu ante 
ptæd. tempus quo &c. in præd. 
manerium cum pertin. unde 
&c. intravit & fuit inde ſeit. 
in Dominico ſuo ut de feodo 
eodemque Roberto ſic de ma- 
nerio præd. cum pertin. un- 
de &c. ſeit, exiſten. idem Ro- 
bertus Lucy poſtea & diu ante 
præd. tempus quo &c. apud 
Die! Alveſton præd. fic inde ſeit. 
it bout Obiit ſine hærede maſculo de 
Iſue- corpore ſuo per cujus mortem 
male, manerium præd. cum pertin. 
unde & c. deſcendebat cuidam 
Bridget Lucy ut filiæ unicæ & 
hæred. præd. Roberti Lucy 
per quod eadem Bridget poſtea 
And de. & diu ante præd. tempus quo 
ſcended & c. in manerium præ d. cum 
OY pertin. unde &c. intravit & fuit 
ther, J 8 
inde ſeit in dominico ſuo ut 


de feodo prædictaq; Bridgetta 


ſic de manerio præd. cum 
pertin. unde &c. ſeiſit exiſten. 
eadem Bridgetta poſtea & diu 

ante præd. tempus quo &c. inde 

ap ho eng feoffavit quendam Ricardum 
| feoffed Lucy Armigerum patruum 1p- 
A. B. ſius Brigettæ habend. & tenend. 


cee.idem Ricardo & hæredibus & 


aſſign ſuis in perpetuum per 
quod idem Ricardus fuit ſeiſit. 
de manerio præd. cum pertin. 
unde &c. in dominico ſuo ut de 
feodo præfatoq; Ricardo Lucy 
ſic inde ſeiſit. exiſten idem Ri- 
cardus poſtea & diu ante pred. 


tempus quo &c. apud paroch. 


ultimam voluntatem ſuam in 


de Alveſton præd. fic inde ſeit” 

obiit per cujus mortem mane- 

rium præd. cum pertin. unde 

&c. deſcendebat cuidam I homæ 

Lucy Armigeto ut filio & hæ- Dying 
redi ejuſdem Ricardi Lucy per 77d, 
quod idem Thomas Lucy po- 24 
ſtea & diu ante præd. tempus W 
quo &c. in manerium præd. 

cum pertin. unde &c. intravit 

& fuit inde ſeiſit. in dominico 

ſuo ut de feodo prædictoque 
Thoma Lucy ſic inde ſeiſit. ex- 


iſten. idem Tho. Lucy poſtea 


& diu ante pred tempus quo & c. 
ſeilt. decimo die Novembris 
Anno Regni Domini Caroli nu- 
per Regis Angliæ ſecundi tri- 
ceſimo ſexto apud paroch. de 
Alveſton. predict. debita legis 


forma condidit teſtamentum & FY 


— . - a bi; 
ſcriptis & per eandem deviſa- Till ond 


vit manerium pred cum pertin' Jewi/ed 
unde &c, quibuſdam Johanni th: Pre- 
Mordant Baronetto Roberto /e #n 
Wheatley Armigero & Edwar- !“. 
do Willee Gen. hæred. & aſſign 
ſuis in perpetuum poſteaq; & 
diu ante præd. tempus quo &c. 
idem Thomas Lucy apud Al- 
veſton præd. ſic ut præfertur 
ſeiſit. obi poſt cujus mortem 
& diu ante præd. tempus quo 
&c. præd. Johannes Mordant 
Robertus Wheatley & Edwar- 
dus Willee virtute deviſationis . . 
præd in manerium præd. cum | ng 
pertin. intraverunt & fuerunt 224 5 
inde ſeiſit. in dominico ſuo ut virtue 
de feodo prædictoq; Johanne of rhe 
Mordant Roberto Wheatley & Peg. 
| E d- 
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Edwardo Willee ſic inde ſeiſit. 


exiſten' iidem Johannes Mor- 


dant Robertus Wheatley & Ed- 


wardus Willee poſtea & diu 
ante præd. tempus quo &c. ſcilt. 
primo die Julii Anno Regni 


Domini Jacobi nuper Regis 


IWho died 


ſeiſed. 


A De- 
ſeent to 


Angliæ ſecundi primo inde fe- 


offaver. quendam Davenport 
Lucy Armigerum habend' & 
tenend. eidem Davenport Lucy 
hæred. & aſſign' ſuis in perpe- 
tuum per quod idem Daven- 
port fuit ſeiſit de manerio præd. 
cum pertin unde, &c. in Do- 
minico ſuo ut de feodo præfa- 
toq; Davenport ſic inde ſeiſit 
exiſtenꝰ idem Davenport poſtea 
& diu ante prædict. tempus 


quo &c. apud paroch. de Alve- 


{ton præd. fic inde ſeiſit. obiit 


ſuo exeun' per cujus mortem 
manerium præd. cum pertin' 
unde &c. n præd. 
Georgio Lucy ut fratri & hæ- 
redi præd. Davenport per quod 
idem Georgius poſtea & ante 


præd. tempus quo &c. in ma 


bis heirs, nerium predict. cum pertin 


unde &c, intravit & fuit & 
adhuc eſt inde ſeiſit. in Domi- 
nico ſuo ur de feodo per quod 
idem Georgius in jure ſuo pro- 
wi & præd. Edmundus Jo- 


hannes Weſterman Johannes 
Dickens Johannes Hawkes & 


Ricardus ut fervien ipſius 
Georgii & per ejus præcept. 


præd. tempore quo &c. exiſten 


tempore ſeſionabil. piſcationis 
in aqua præd. in clauſum præd. 
. _ 


ſine aliquo exitu de corpore 


in quo &c. prope ripas aquæ 
præd. intraverunt & ibidem re. 
tes præd. Georgii pro neteſſa- 


1” 


— — 


And the 
Defen- 
dants 


tia captione piſcium in aqua entred as 


illa exiſten' aperuerunt & in a- 
quas pred. dimiſerunt & in 
aqua illa & extra aquas illas 
traxerunt & perinde herbam 
præd. in eodem clauſo adtunc 
creſcen pedibus ſuis ambulando 
conculcaverunt & conſumpſe- 


bis Ser- 
Vant 5. 


Tuſtifie 


the Treſ- 


runt tam parvum quam po- paſs. 


tuerunt dampnum ibidem fa- 
cien prout eis bene licuit 
quæ ſunt eadem fractio & in- 
tratio clauſi præd. in quo &c. 
& herbæ ibidem pedibus am- 
bulando conculcatio & con- 
ſumptio unde prædict. Thomas 
Peers ſuperius inde verſus eos 
queritur Et hoc parat. ſunt ve- 


Que eſt 
eadem 


fract io 
& intra- 


dio. 


rificare unde pet. judicium ſi 


præd. Thomas actionem ſuam 
præd. inde verſus eos habere 
ſeu manutenere debeat &c. 

Et præd. Thomas quoad pla- 
citum ipſorum Georgii Ed- 
mundi Johannis Weſterman 
Johannis Dickens Johannis 
Hawkes & Ricardi quoad frac- 


The © 
Plaintiff 
demurs. 


tionem & intration, clauſi præ- 


dict. & herbæ præd. pedibus 
ſuis ambulando conculcacon” 
& conſumptionem modo & 
fotma præd. ſuperius placitat. 


dicit quod ipſe per aliqua per 


prædict. Georgium Edmun- 


dum Johannem Weſterman Jo- 
hannem Dickens Johannem 


Hawkes & Ricardum placitan- 


do allegat. ab actione ſua præ- 


dict. tinde verſus eos habend. 
Pra- 


_— 


„. 
* — * 
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præcludi non deber quia pro- 


teſtando quod præd. Georgius 


Lucy non fuit ſeiſit. de præd. 
una acra terræ aqua cooperta 


in paroch. de Alveſton præd. 
in Com. præd. in Dominico ſuo 


ut de feodo proteſtando que 


etiam quod eaſiment. præd. in 
placito præd. ſuperius mentio- 
nat. non eſt neceſſar. eaſiment. 


pro captione piſcium in aqua 


præd. pro placito tamen idem 
Thomas bi 

prædictum per prædict. Geor- 
gium Edmundum Johannem 
Weſterman Johannem Dcikens 


Johannem Hawkes & Ricard. 
modo & forma pred. ſuperius 


placitando allegat. materiaq; in 


eodem content. minus ſuffici- 
en in lege exiſtunt ad ipſum. 
Tho ab actione ſua pred. verſus 


præfat. Georgium Edmundum 
Johannem Weſterman Johan- 
nem Dickens Joh'em Hawkes 
& Ricardum habend. præclu- 
dead, quodg; ipſe ad placitum 
ill. modo & forma pred. placitat. 
neceſſe non habet nec per legem 
terræ tenetur aliquo modo re- 
ſpondere Et hoc parat. eſt ve- 
rificare unde pro defectu ſuf- 
ficien* reſponſ. in hac parte i- 
dem Thomas pet. Judicium & 


dampna ſua occaſione tranſgr. 


ill. ſibi adjudicari &c. 


tu the - Et prxd. Georgius Edmun- 


Def+n- 
dants 


dus Johes. Weſterman Johes. 
Dickens & Ricardus dicunt 


join in qd. pl'itum præd. quoad fracti- 
Demur- on' & intration' clauſi præd. & 


herbæ præd. pedibus ambulando 


rer. 


ic. quod placitum 


conculcation & conſumption' 
per ipſos Georgius Edmundum 
Johannem Welterman Johan- 


nem Dickens Joh em Hawkes 


& Ricardum modo & forma 


præd. ſuperius plitando allegat. 
materiaque in codem content. 


bon. & ſufficien in lege exiſtunt 
ad præd. Thomam ab actione 
ſua præd. inde ipſos Georgium 


 Edmundum Johannem Weſtet- 


man Johannem Dickens Jo- 
hem. Hawkes & Ricum. hend. 
præcludend. quod quidem pl'i- 
tum materiamque in codem con 
tent. idem Georgius Edmun- 


dus Joh'es Weſterman Johan- 


nes Dickens Johannes Hawkes 
& Ricus. parat. ſunt verificare 
& probare prout Curia &c. Et 


quia præd. Thomas ad pl'itum 


ill. non reſpond. nec ill. huc- 
uſque aliqualiter dedicit iidem 


Georgius Edmundus Johannes 


Weſterman Johes. Dickens Jo- 
hannes Hawkes & Ricus. ut 
prius petunt judicium & quod 
idem Thomas ab actione ſua 
præd. verſus ipſos Georgium 
Johem.Weſterman Johem. Dick- 
ens Johannem Hawkes & Ri- 


cum hend. præcludatur ſed quia Continu- 
Curia Domini Regis & Do. «ne. 


minæ Reginæ nunc hic de ju- 
dicio ſuo de & in præmiſſis un · 
de partes præd. ſuperius in ca- 
dem Curia ſe poſuerunt red. 


dend. nondum adviſatur dies 
inde dat. eſt partibus prædict. 


coram Domino Rege & Do- 


mina Regina apud Weſtm. 


uſque diem prox. poſt 


2 2 El de 
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de judicio ſuo de & ſuper Curiz ſe poſuer. fi contingat 
præmiſſis illis audiend. eo judicium pro eodem Thoma 
quod Cutia Domini Regis & verſus przfat. Georgium Ed- 
Dominæ Reginæ nunc hic in- mundum Joh'em * Weſterman 
Ven. fac. qe nondum &c. & quoad tam Joh' em Hawkes & Ricum. in- 
: _ ad.triaco' exit. præd. inter par- de reddi ven. inde jurat. coram 
4 . tes præd. ſuperius junct. per Domino Rege & Domina Re- 
and. exi- Patriam triand. quam ad in- gina apud Weſtm. die prox. 
tun quirend. quæ dampna idem poſt Et qui nec &c. recogn. 
quam ad Thomas ſuſtinuit occaſione &c.quia tam &c. idem dies dat. 
inqui - tranſgreſſionis præd. unde par- eſt partibus præd. ibidem &c. 


rand. de es Fs 
dampels præd. PE in Judicio 


New e Tidy eat 


| Reſpaſs fo bꝛeaking and entring the Cloſe of the Plain⸗ 

| tiff, and treading down of his Ozals, and fiſhing in his 

ſeveral Fiſhery, „ 5 . 

The Defendants, as to the Foxce and Arms, plead Not 
 Nuilty; and as to the breaking and entring of the Cloſe, and 
treading the Gzaſs, they ſap that John Earl of Warwick 

Anno 3 Ed 6, was ſeiled in Fee of the Mannoz of Hamp- 

ton, whereof one Acre covered with water was parcel, and 

likewiſe contiguous to the ſald Cloſe in which the Treſpaſs - 

was ſuppoſed to be committed, and that Ring Edward the 

ſirth was leiſed in fee of the laid Cloſe, that the ſaftd Earl and 

all thoſe whoſe Eſtate he had in the ſame Mannoz time out 

of. mind, were accuſtomed to have a Neceſſary Eaſment fo: 
themſelves andServants to catch Fith in the (aid water at leã ⸗ I. 

fonable Times, and _fo2 that purpole to enter intothe lait 


Cloſe and cpi ud „ OY: 
That afterwards the ſaid Earl granted this Manno; to 


King Edward the ſixth in Fee, after whoſe death both the ſaid 

Mannoz and Cloſe deſcended to Queen Mary as his Siſter 

und Heir, who married Philip King of Spain, and ſo they 

became ſeiſed thereof, &c. who by Letters Patents granted the 

laid Manno; to Thomas Lucy in Fee, with all Ways, Emolu- 

. 5 ments, Commodities and Hereditaments thereunto belonging, 
Ke. in as kull and ample manner as anp perſon befoze had 

enjoied the lame, and ſo derives a Title to himſelf from the 

laid Thomas Lucy, and juſtiſies in his own Right, and — 

| 1 other 
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other Defendants as his Servants, and by his Command fozen en- 
tring into the laid Cloſe, and ſpꝛeading of his Mets, and caſting 
them into the water fo2 the neceſſary catching of Fiſh, &c, 

The Plaintiff by Pꝛoteſtation replies, that the Defendant was 
not ſeiſed in Fee of that one Acre covered with water, and that 
the Eaſment which he had pleaded was not a neceſſary Eaſment fo2 

catching of Fiſh, and then demurred generally to the Plea, and 
the Detendants joined in the Oemurrer. 

Thoſe who argued foz the Plaintiff inſiſted, that this Plea 
| was not good, either as to the matter 02 fo2m of pleading. 

Firſt, As to the matter, fo2 pzobably this Pꝛeſcription might 
have been good, if the Defendant had derived to þimſelf a Title 
from the Earl of Warwick; but he being ſeiſed of the Bannoz, 
and the King of the Cloſe, and having granted the Mannoz to 
the Ring, the Eaſment by this means was ertinguiſhed, becauſe 
tis inconſiſtent fo2 one perſon to have both a general and partt- 
cular pzoperty in the (ame thing at the (ſame time. 

Dany Cales were cited to pꝛove that this Eaſment was de- 
ſtroyed by Unity of Poſſeſſion; 

As in Treſpaſs, where the Defendant juſtified fo) a May be- 
longing to his Þouſe in D. to go to a Nlood in C. 

The Plaintiff replied, that one N. in the time of King Richard 
the firſt, &c. was ſeiſed both of the Land though which the De⸗ 
fendant claimed the. way, and likewiſe of the Mood; and tho in Tic. Chimin, 
3 H. 6. 31. it was a Queſtion whether this way was extinguiſhed Plao. Th 
by Unity of Poſſeſſion ; yet Brook in abzidging of the Caſe, ſeems TROY 
to be clear of opinion that it was extinguiſhed, 3 tit. 
So Unity of Poſſeſſion of a Mill and Iater-courſe fo which ,\ Ms 3 6, 
a lap is appendant, and of that Land over which the Map is, Roll. Abr. 
will extinguiſh the wap it lelk. I part 935. 

So in the Caſe of Sury and Piggot, it was agreed, that all p2t- 3 Bull, 340; 
vate Ways are extinguiſhed by nity of Poſſeſſion, but when Poph. 166. 
the thing is of neceſſity and eſſential to the Gzant, tn ſuch caſe, if Latch. 153. 
there is once an Unity of Poſſeſſion, it ſhall revive again, as a4 598 184. 
there is a Mater ⸗courſe to a Houſe thꝛough the Gꝛound of another Hob. 39,117. 
petlon, that is of neceſſity, and ſhall not be extinguiſhed by Unity 3 
of poſleſſion. 

This is an Eaſment in the nature of a Way,and la Way can be 
extinguiſhed, why not this? eſpectally when tis not pleaded, that 
it was neceſſary fo2 catching of Fiſh; tis only ſaid it was a neceſſa- 
ry Eaſment, &c. which is a very inlignificant Expzeſſion, tis nct:- 
ther a Ozammar Wow, oz a Word of art and Skill ; it ſhould 
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have been, that they conſueverunt habere quandam viam oz quod- 
dam privilegium ſive libertatem intrare, &c. And tho tis an inſen- 
ſible Wow, it cannot be rejected as ſurpluſage upon the Statute 
ok Demurrers, becauſe tis the Giſt ' of the Anion; but if that 
Sentence ſhould be refected, then tis uſi fuerunt & conſueverunt 
clauſum intrare, which map be with leave. | t 
Neither is it revived by the Gzant of all Ways, Emoluments 
and Hereditaments, &c, tu Thomas Lucy, Anceftoz of the Defen- 
dant, fo2 the only woꝛd which may give any colour to ſuch an O- 
pinfon, is the wow Hereditaments, but that muſt be intended 
only of ſuch as were in being at the time of the Gzant made. 
Vel. 189. To pꝛove that it was revivedby ſuch general wozds, the Caſe 
1 Brownl, of Marſhal and Huntef wag Elted as an Authozity full to the 
173. purpoſe, which was thus, vx. A Copyholder fo? life having Com- 
8 mon, &c. purchaſed the Fee ot his Copyhold, which was granted 
= iz to him by the Lom cum pertinentiis, and it was reſolved, that 
coun, + by the Unity ol Poſſeſſion his Common was deſtroyed, and that 
el, ken gat Was not revived by theſe general woꝛos cum pertinentiis. 
Fg - (2.) The ſecond Point was not much inſiſted on, which was, 
e that the Plea was inſufficient, as to the manner of pleading; fo? 
tis ſaid that the Earl of Warwick 3 Ed. 6. was ſeiſed in Fee of 
e, ©. te Manno of Hampton, &c. and of one Acre of G2ound parcel 
+2 +7 thereof covered with Water, and then pꝛelcribes that he and all 
3 . thole, &c. uſed to have a neceſſary Eaſment, but doth not ſap 
_—_ tanquam ad manerium præd. ſpectan. and therefoze have not 
7 claimed it as an Eaſmentbelonging to the Manno. 


„* n 


E contra, Thoſe who argued on the other ſide agreed the 
Caſes bekoze cited to be Law, viz. where any matter of Inte- 
reſt 02 Charge is claimed upon Mens Eſtates, as Rents, Com- 
mons, &c. ſuch are always extinguiſhed by Unity of Poſſeſſion, 

and never revived. „ 5 
. | But theſe Caſes do not come up to the matter now in queſtfor, 
BY 1 becauſe there is a great difference between matters of Charge 
_ and Faſment in all Caſes, excepting only that of a Map which is 
WE . . of neceſſity; and this is the very Difference made in all aur 
| "Rh ' Books, | = | 
Such were all the Caſes befoze mentioned in the behalf of the 
Wh Plaintiff, and ſuch was the Reſolution tn Sury and Piggor's Caſe, 
—__ where all the Authoaities are quoted, viz. it was an ation on the 
Cale fo ſtopping oła water coutſe which uſed to run from one place 

to another, and which filled the Pond of the Plaintiff with 12 
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ko; the neceſſary watering of his Cattel; there the CClater was held 
to be a neceſſary Eaſment: and tho there was an Unity of Pol. =—_ 
ſion, pet fo2 that Reaſon Judgment was given, that the TUater- "A 
courſe was not extina. * Pn IE 
The Defendants in like manner by pleading have ſhewed this 
to be a neceſſary Eaſment, and the Þlatntiff hath confeſſed ass 
much by his Oemurrer, fo2 thep have no wap of catching Fiſh, 
but as let fozth in this Plea. * IE | 
(.) But it this Eaſment was once ertinguiſhed by Unity of 
Poſſeſſion, pet the Gzant of the King and Queen de novo to 
Thomas Lucy revives it; fo2 tis granted to him tam amplis mo- 
do & forma prout aliqua perſona quæcunq; anteturic manerium 
&c. habuit, which are rclative wozds, and give new life to this 
Eaſment. - ES * cl, 
As in Creſpaſs, the Defendant pleaded that B. was ſeiſed of Co, Ez. 
the place where, &c. in Fee, and that F. was ſeiſed of a Houſe, 570. 
and (o pꝛeſcr ibed to have Common appurtenant in the place where 
&c. and that F. made a Feoffment of his Houſe to B. who made 
a Leale thereof to the Oefendant with all Commons thereunto 
appertaining, 02 occupied or uſed with the ſaid Houſe; it was ad- | 
judged, that by the Unity of Poſſeſſion the Common was extin- -- 


guiſhed, yet by both thoſe wozwws a good Gzant was made of a , 
new Common. 5 


E 


So where a Copy-hold Meſſuage eſcheated to the Lozd where? Ce. 2. 
the Coppholder had Common by Preſcription in ſixty Acres of the = *0?: 
Demelnes, and the Lozd granted all Commons to the ſaid Yef: Cro. Elz. 
ſuage belonging oz let with the lame. Jt was adjudged, that by 7 4. 

theſe woꝛds the Gzantee had a Common in the ſaid ſixty Acres, 2 And. 168. 
tho it was once deſtroyed by Unity of Poſſeſſion. N 

As to the Dbjection, that the woꝛds neceſſary Eaſment, are in- — | 
ſignificant, and neither wozds of Art oz Skill, that may receive Wn 
this Anſwer, viz. The woꝛd Eaſment is known in the Law; tis 1 

defined in the Terms thereof, tis a Genus to ſeveral Species of 

Liberties which one Man may have in the ſoil of another, with- 
out claiming any Intereſt in the Land it ſelf; tis uſed in Gate- + 6 Rep 52. 
ward's Caſe, where it was held to be a good Cuſtom fo2 an Jnha: 15 Ed.4. 29. 
bitant of a certain Pariſh to Have a way over another Man's Cro. Car. 
Gound, either to Church oz tothe Parket, becauſe tis au Cal. 41. 
ment and no Pyofit : Tis uſed allo by my Lozwd * Hobert, who « 0 1 
makes a difference between Intereſts and Pꝛofits, &c. ſuch as : 

| Rents and Commons, &c. and Eaſments, ſuch as Lights, Air, &c. 

_ the laſt of which, tho they may be deſtroyed oz extinguiſhed koz a 
„ time 


— 
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time by Unity of Poſſeſſion ( foz a Man may do what he pleaſeth 
with his own ) pet if no alteration is made thereof when tis in 
one hand upon the diviving it again, the Intereſt and Right to 
ſuch Ealment doth revive. T4 7 5 
y Lom * Dyer uſeth this woꝛd, where he tells us, that Leſſee 
fo2 Life oz Pears, 02 Tenant at ill, oz an Inhabitant of a Pa- 
riſh who is Tenant at-CUill, cannot pꝛeſcribe to a Common in 
their own Names, becauſe ofthe meanneſs of their Cates and 
Capacity, but they may pzeſcribe to be exempted from Toll, oꝛ 
to have a way to Church over another Man 's Gzound, becauſe 
ſuch are only Eaſments. _ 1 Be 
'Tis a wodd alſo uſed in pleading in almoſt all the Books of 
Entries, as in Co. Entr. 19. Robinſon's Entries 18. Winch. 46. 
2 6, 28. Hern 74. and tis mentioned alſo in 2 Brownlow 
Caſe 24. „„ 


9 8 Dyer 1. a. 


Curia. The wozd Eaſment is known in Law, but here the 
thing it ſelf is ſet kozth, viz. to catch Fiſh, &c. and certainly no 
In ſtance can be given of a P!eſc2iption fo2 ſuch a Liberty by (uch 
a woꝛzd 02 name; therefoze the Defendants were directed to let the 
Pyeſcription right, and try the merit of the caule. 


n e ea iii 


A Motion being made to reverſe an Outlary in Treaſon, there 
being a Crit of Erroz brought, and the Erro2 allign⸗ 
ed, viz. that it did not appear where the Puſtings were held, ko 
oy at a Court of Puſtings, &c. omitting pro Civitate Lon- 
On. | | | | Tp | 
The Court enclining to reverſe it fo2 this Erro2; one ok the 
Judges objected, that-there ought to be a Scire fac. to the Lows 
mediate and immediate befoze the Outlawzp ſhould be reverſed, 
To which it was anſwered, that it was not neceſſary in Trea- 
ſon, becauſe the Foxfeitures do not belong to them, but to the 
King; whereupon the Dutlawzy was reverſed, 


Anonymus 
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Anonymus. 


Motion was made fo2 a Prohibition to the Eccleſiaſtical 
Court of London, fo2 calling of a Woman (hoe, upon a 
- that the woꝛds were actionable there by Cuſtom of the 

But the Court would not grant a Pꝛohibition without Dath 


made, that if any ſuch wows were ſpoken, it was in London, 


and not elſewhere. 
Ruſh verſus Tory. 


Na Judgment upon a mutuatus, the Bill appeared to be filed 
on a certain dap, viz. Memorand. quod die Veneris, &c. which 

day happened to be befoze the Debt became due. 
This was aſſigned fo2 Erro2 upon a TUrit of Erroz byought 
to reverſe this Judgment; and now the Court was moved in be- 


halk of the Plaintiff to make the Memorand. of another dap (a 


that it might agree with the Judgment, but it was denied. 


Jones verſus Comitem Bath. 


A Trial at Bar was appointed in this Cauſe on Wedneſday 


the 21th of November; and the day befoze the Trial the 
Plaintiff moved to put it off, becauſe he wanted a CUitneſs to 
p2ove a Deed. | 
The Court denied the Motion, thereupon the next day the At⸗ 
toꝛney refuſed to bꝛing in the TUrit, it being only a Contrivance of 
him to pzevent a Nonſuit, = 1 
Burt the Court oꝛdered the Roll to be. bzought in, that they 
might take notice there was luch a TUrit ; and the Council of the 
Defendant inkozmed them thar my Low Chief Juſtice Hale had 


committed an Attomey fo2 the like pzactice, which was likewiſe 


Done now. 


Rex 


MI 
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Rex & Regina verſus St. John $ College in Dot. 


Us: an Alias Mandamus to admit Mz. King to the place of 
a Scholar in the College, being nominated thereunto by 
the aber, &c. of Briſtol, to whom the Right of Nomination 
pro hac vice pleno jure it did appertain, upon the Reſignation 
of one Baskervill. 
The Subſtance of the Return was, viz. That the College was 
© OY founded by Sir Thomas White; that the Biſhop of Winton fox the 
3 mime being, was the local Uiſito? thereof 3 that Baskervill reſign - 
| ed, and that after the Nomination of Py. King by the Mapog, 
&c, of Briſtol, the Pꝛeſident of the (aid College and ten Sento; 
Fellows thereof aſſembled to conſider of his Qualifications, and 
fo2 that it was their Opinion upon Pꝛook or ſeveral Fas, incon- 
ſiſtent with good Manners, and. committed by :. King, he was 
by them refuſed as incapaþle of the Scholarſhip, and therefoze 
3 they admitted another. 
OWE. 5 It was argued in his behalk, that there was nothing in this Re- 
. turn to hinder this Court from granting farther Pꝛocels to com. 
pel the College to admit Mz. King, becauſe the reaſon of their 
_ refuſal was not poſitive but general, and therefoze tis ſmpoſſt- 
ble to try the falſhood of it in a collateral Action, becaule there 18 
no Fac retomed, 
Jn ſome Caſes a general return hath been held ſufficient, 
but then it was fontifted by ſomething of -Credit, as the re- 
teurn in Daniel Apleford's Caſe viz. that he was convicted of enor- 
1 Mod. 82. mous Crimes, and nothing in particular ſet fo2th 5 but becauſe 
the Uiſito2 had given Sentence, therefoze a Mandamus wag de⸗ 
nied, which would not have been if the Mandamus hav been pꝛaied 
befoze Sentence. 

So ik the High Commiſſion Court by vertue of their Letters 
patents had depzived a Miniſter koz divers Contempts, to his 
Dninary,not ſhewing any in particular; this hath been held good, 
becauſe befoze the Statute, of 1 Eliz. c. 1. which firſt gave them 
authozity, the King might grant Commiſſions to Perſons to pꝛo- 

1 ceed accoꝛding to the Eccleſiaſtical Law; and they having pꝛaceed - 

_ ed againſt a Spiritual Perſon, and by an Eccleſiaſtical Cenſure, 

WE. tho not accowing to the Statute, the Court will give credit to 
| | their Sentence without n a particular Cauſe. 


Roll. Abr. 
2 part 219. 
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' The Reto is, that having refuſed E King they did chooſe 
another, and befoze the firſt Crit of Mandamus came to them, 


they did admit the Perſon ſo choſen; but ik By, King was reful- 


ed without Cauſe, then they bad no power either to choole 02 ad. 


mit another. 


That that part of the Retozn which concerns the local At. 


ſito2 is very immaterial, viz. That if Mz. King hath any wꝛong 


done him he may Appeal to the Uiſitoz, and therekoze this Court 


ſhould not interpoſe, until his Sentence is given. 

Foz tho p2obably the right may be within the Jurisdiction of the 
Ciſitoz, pet this Court may compel an admittance to entitle the 
Perſon to a right, fo2 till then he hath none, and therefore lt can- 
not be reaſonable to fend him to the Uiſitoz. 

But he hath no Jurtsdiction in this Caſe fo2 two Reaſons, 


Y 1.) Becauſe he is only a pꝛibate Judg appointed by the Foun 


der, 02 the Law to determine Offences againſt the Laws of the 


College o2 Place where he is Ciſitoz, (o that his Power ertends 
only over Collegiate perſons and things, but My, King is not of 


the 1 befoze admittance. 
2.) Þis Power is alſo to determine Rights upon the Statutes 


of the College but not upon Gzants, which muſt be tried at the 


Common Law, and the Queſtion here ariſes upon the Gzant of 


the Founder to the City of Briſtol. 


Ik there is any Caule oꝛ Truth in this Retom,the College map 


turn him out after he is admitted, fo2 the very ſame Reaſons they 


now refuſe to admit him; but if he is not ta be admitted at all, 


then the Right of the City of Briſtol is wholly defeated. 
'Tis as reaſonable that this Court ſhould G2zant a Mandamus ta 


the College to admit Perſons as to grant inch CUrits to Cozpo- 


rations, oꝛ to a particular Company to make a Man free thereof,o2 
to the Oꝛdinary to compel him to grant Adminiſtration to the next 


ok Ain; foz where the Caſes are altke the Remedies ſhould alſo 


concur. Adjornatur. | 


Rex 
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Rex & Regina verſus Lawrence. 


IS was a UMlrit of Erroz to reverſe an Attainder, &c. 

The Erro! alſigned was, viz. The Enquirp is on the behalf 

of the King fo2 the County, &c. and they are lever d in the Judge 
. ment, which was, pro Domino Rege & pro corpore Com. It ſhoul 

0 have been, pro Domino Rege pro corpore Comitatus, and the partt- 

B cle Ec ſhould have been omitted, foz which Cauſe it was reverſed. 
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Term. Sanct. Hill. 


Anno 6 W. III. Regis in Banco Regis, 1694. 


Cradock verſus Radford. 


OTA, a Judgment of 20 pears ſtanding came this Term 
to be revived by Scire fac. againſt the Heir and Terte- 
nants, it was quod præd. Thomas recuperet, inſtead 
ol præd. Arthurus; it was pꝛayed that the Roll might be 
brought 5 Court and amended, becauſe it was only the fault of 
the Clerk. 5 . IS 

The like Amendment was in the Common Pleas, Mich, Cro. Eliz. 
33 Eliz. where the Judgment was quod idem Johannes ſit in 299, 864, 
miſericordia inſtead of Thomas. 609, contra 

So where the Judgment was, quod præd. Georgius capiatur .lt. Abr. 
it ſhould have been Elias, fo2 where the Parties are named right "May * 
in the Recozd, and the name of one of them miſplaced o2 miſta- 5 % 
ken fo2 the other tis reaſonable that the Recozd ſhould be amenn- 

ed to entitle the Plaintiff to an honeſt Debt, „ 

It hath been ruled tobe amended in a much ſtronger Cale, viz. , Cro. 631. 
the Pilpꝛilon of the Clerk hath been in the very point of the Judg: Palm 258. 
ment, as in Ejectment the Plaintiff had a Uerdict fo a Meſſuage Roll. Abr. 

10 Acres of Meadow and 13 Acres of Paſture, and the Judg- 2. 
ment was quod recuperet, &c. a Yeſſuage, ſixty Acres of Land, 

15 Acres of Meadow, and 15 of Paſture; now there was no 
Land in the Cerdic, and leſs Meadow and Paſture than in the 


Bbb 2 Judgment 


«Sg . * 
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8 U. 6. 
* 12. 


Cro. 


Eliz. 
609% 


dgment, pet it was amended upon the Statute, fo? the Uer- 
dia is to guide the Judgment, and (o it ought to have been 
entred accozdingip. 

But on the other ſide this was oppoſed; fo} that it was 
not amendable, being an Erro2 in Judgment, which muſt be 


imputed the Act} ok the Court, and nor of the Clerk, as, 


os a Capiatur is entred inſtead of miſericordia, o conceſ- 
ſum eſt per curiam, inſtead of conſideratum eſt ; fo; theſe are 

erroneous in point of Law, and the very ſame Caſe with this 

ep held not to be amendable in Eaſter Term, 40 Eliza- 
eth. | 


Do where the Judgment was, quod querens recuperet 


100 l. per juratores aſſeſſ. and 5 1. pro miſ. per jurat. hic de 


incremento adjudicat. when it ſhould have been per Curiam, 


Jt was not — becauſe it was the fault of the Court in 
the Judgment it ſelf. 


But upon the reaſon of the Authoiities cited fo2 the Amend. 


ment, the Court rul'd this chould be amenved, which was 


Ebor. iT, 


Memo- 


randum. 


done atcommingiy. 


Curry verſus Stephenſon. 
Hill. 1693. Rot. 37. a 


Emorandum quod die billam ſuam verſus Johannem 
Martis prox. poſt Oc- Stephenſon in Cuſtod. Marr. 
tab. Sancti Hillarii iſto eodem &c. de placito tranſgr. ſuper 
Termino coram Domino Rege caſum Er ſunt pleg. de pro. 
& Dna. Regina apud Weſtm. ſcilicet Johannes Doe & Ri- 
venit Willielmus Curry & An- chardus Roe quæ quidem Billa 
na uxor ejus Adminiſtratrix ſequitur in hæc verba ſſ. Ebor. ſſ. 
omnium & ſingulor. bonorum Willielmus Curry & Anna ux- 


& catallorum jur & creditorum or ejus Adminiſttatrix omnium Indebi. 
quz fuer. Chriſtoferi Jackſon & ſingulorum bonorum & ca. tatus Aſ- 
defunct. tempore mortis ſuæ tallorum jur. & creditorum quæ ſumpſit 
qui obiit inteſtat. per Williel- fuere Chriſtoferi Jackſon de-for Mo- 
mum Blakaller Attorn. ſuum & funct' tempore mortis ſuæ qui ve due 
protulerunt hie in Curia dicto- obiit inteſtat. queruntur de Jo- 


rum Dni. Regis & Dominæ Re- hanne Stephenſon in Cuſtod' 


lauf 


ginæ tunc - tbidem quandam Marr. Mareſch. Dni. Regis & ini. 
SN | | Dominæ ſtrator. 


1 6 3 ** 


—— I. 


Dominæ Reginæ coram ipſis tis ſuæ per Richardum Sterne 
Rege & Regina exiſten. pro Ar. Artium magiſtrum ſcaccar* 
eo videlicet quod cum præd. Jo- reverendiſſimi in Chriſto Patris 
hannes primo die Auguſti An- & Domini Domini Johannis 
no Regni Dni.Willielmi & Do- Providentia Divina Eborum 
minæ Mariæ nunc Regis & Re- Archicpiſcopi Angliæ Primat. 
ginæ Angliæ & c. quarto apud Metropolitan. legittime fulcit' 
Beedail in Com. pred. indebi- cui commiſſio adminiſtration' 
tat. fuiſſet eiſdem Willielmo & ill. in hac parte de jure perti- 
Annæ ut Adminiſtratrici bono- nuit 29 die Julii Anno quarto 
rum & catallorum præfat. Chri- ſupradicto apud Beedall præd. 
ſtoferi in 25 l. legalis monetæ in Com. prædict. debito mo- 
For ſo Angliæ pro tant. denariorum do commiſſa fuit licet ſæpius 
much by ſumma per ipſum Johannem ad requiſit. non ſolvit nec eis pro 
the Pe- uſum præfat. Willielmi & An- eiſdem aliqualiter contentavit 
fendani næ ut Adminiſtratricis bonorum ſed ill. eis hucuſq; ſolvere om- 
zo the. & catallorum dicti Chriſtoferi nino recuſavit & adhuc recuſar 


and re, tunc & ibidem fideliter promi- idem Willielmus & Anna lite- ee 
_ quod ipſe idem Johannes ras Adminiſtrator. præd. que * 
præd' 25 l. præfat. Willielmo commiſſion Adminiſtrationis ſtrato- 
& Annæ cum inde poſtea re- præd. eidem Annæ in forma rias. 
quiſit.eſſet bene & fideliter ſol- præd. teſtantur &c. 
vere & contentare vellet præc. 1 
tamen Johan' promiſſion & aſ- Et præd. Johannes Stephen- The De. 
ſumptioh' ſuas præd in forma fon per Nicholaum Harding At-Fendan: 
prxd* fac. minime curans ſed torn. ſuum venit & defend, vim plead, 
machinan & fraudulenter inten- & injur. quando &c. Et dicit ow 
dens ipſos Willielmum & An- quod præd. Willielmus & An- gens 
nam in hac parte callide & ſub- na Action. ſuam præd. inde non a0. 
dolle decipere & defraudare verſus eum habere ſeu manute . crevit in- 
Admini- præd. 25 l. ſeu aliquem inde nere non debent quia dicit fra ſex 
2 denarium præfat. Willielmo & quod billa ipſorum Willielmi annos & 
„„ Annæ cui quidem Annæ ad- & Ann#: primo exhibita fuit 91 dies 


w keg miniſtratio omnium & ſingulo- 23 die Jaquarii Anno Regni — * 
aominæ Willie lmi pit. pille. 
MRegis & Reginæ 
quinto & non an- 

rca 


Plain- rum bonorum & catallorum Domini a 
riffs. jur' & creditorum quæ fuerunt & Mariza 
præd Chriſtoferi tempore mor- Angliæ &c. 


MARKS 


370 Hill. 6 W.III. in B. R. 1 694. 


tea quodqʒ cauſa actionis præd. 
in narratione præd. mentionat. 
non accrevit præfat. Willielmo 
& Annæ ad aliquod tempus in- 
fra ſex Annos & nonaginta un. 
dies prox. ante diem exhibitio- 


nis billæ præfat. Willielmi & 


Annæ modo & forma prout 
iidem Willielmus & Anna ſu- 
perius inde verſus eum que 
runtur & hoc parat. eſt verifi- 


care unde petit judicium ſi 


præd. Willielmus & Anna acti- 
onem ſuam præd. inde verſus 
eum habere ſeu manutenere de- 
beant &c. 


. Et præd. Willielmus & An- 
The na dicunt quod ipſi per aliqua 
Plain. per præd' Johannem ſuperius 
65 Res placitando allegat. ab actione 
eee ſua pred. inde verſus cum ha- 
{arts Ii. bend. præcludi non debent quia 
ed Apr. dicunt quod pred. Chriſtoferus 
2 Jac. 24. Jackſon in narratione pred. ſu- 
perius nominat. apud Beedall 


pred. primo die Aprilis Anno 


Regni Domini Jacobi Secundi 
nuper Regis Angliæ, &c. ſe- 
cundo obiit inteſtat quodq; ad- 
miniſtratio bonorum & catal- 
lorum Jurium & creditorum 
quæ fuerunt predicti Chriſto 
pheri tempore mortis ſuæ non. 
ſuit com̃iſſa alicui perſonæ cui- 
cunq: uſq; pred. 29 diem Julii 

Anno Regni dictorum Domini 
Regis & Dominæ Reg nunc 
quart. ſupradict. quo die admini- 
itratio omnium ¶gulorum 
bonorum & cat | 
creditor. quæ fuer pred Chri- 


ſtopheri tempore mortis ſuæ 
per præfat. Richardum Sterne 
Artium Magiſtrum Scaccar. 
Reverendiſſimi in Chriſto Pa- 
tris Domini Domini Johan- 
nis Providentia Divina Ebo- 
rum Archieſpiſcopi Angliæ Pri- 
mat. & Metropolitan legittime 
fulcit. cui comiſſio Adminiſtra- 
onis ill. in hac parte de jurè per- 
tinet apud Beedall præd. eidem 
Annæ tunc & adhuc uxor. ipſius 
Willielmi Curry primo com- 
miſſa fuit & ſic iidem Willielmus 
& Anna dicunt quod cauſa ac- 
tionis præd. in narratione præd. 
mentionat. primo accrevit eiſd. 
Willo' & Annæ infra ſex Annos 
prox. ante diem exhibitionis 
Billæ ipſorum Willielmi & An- 


næ pred. ſcilicet pred. viceſimo 


nono die Julii Anno quarto ſu- 
pradicto apud Beedall præd. & 
hoc pet quod inquiratur per pa- 
_ Pt 2, 


Er predict. Johannes Ste. 
phenſon dic. quod placitum 
pred. per ipſos Willielmum & 
Annam modo & forma pred. 
{uperius replicando placitat. 
materiaq; in eadem content, 
minus ſuffic' in lege exiſtunt ad 
ipſos Willielmum & Annam ad 
action ſuam pred. inde verſus 
ipſum Johannem habend, ma- 
nutenend. ad quod idem Jo- 
hannes neceſſe non habet ne- 
que per legem terræ tene- 
tur aliquo modo reſpondere, 
Et hoc parar' eſt verificare unde 
pro defectu iufhcien' replicati- 

on! 
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on in hac parte idem] ohannes 
ut prius pet Judicium & quod 
præd. Willielmus & Anna ab 


actione ſua præd. inde verſus 


ipſum Johannem habend' præ- 
cludantur &c. Et pro cauſis 
morationis in lege ſuper placi- 
to illo idem Johannes ſecun- 
dum formam Statut. in hujuſ- 
modi caſu nuper edit. & pro- 


viſ. oſtendit & Cur. hic de- 


monſtrat has cauſas ſubſequen 
viz. eo quod placitum ill. ſu- 
perius replicando placitat. non 
manutenet narracon præd. fed 


recedit ab eadem & eſt argu- 


mentativum incertum duplex 
in ſe repugnans & caret forma 


&c. 


Et præd. Willielmus & Anna 
dicunt quod placitum prædict. 


per ipſos Willielmum & An- 


nam modo & forma præd. ſu- 
perius replicando placitat. ma- 
teriaq; in eodem content. bon 
& ſufficienꝰ in lege exiſtunt ad 
ipſos Willielmum & Annam ad 
action ſuam præd. inde ver- 
ſus ipſum Johannem habend. 


manutenend. quod * 
em 


citum materiamq; in eo 
content ipſi idem Johannes 
& Anna parat ſunt verificare 


& probare prout Cur. &c. Et 


quia przd' Johannes ad placi- 
tum ill. non reſpondet nec 


ill. hucuſq; aliqualir dedic. ip- 


fi iidem Willielmus & Anna 
pet. judicium & dampna ſua 
oc'cone præmiſſ. præd. ſibi ad- 


judicari &c. ſed quia Cur dic- 


—__ A... 


tor Domini Regis & Dominæ 
Reginæ nunc hic de judicio 
ſuo de & ſuper præmillis red- 
dend. nondum adviſatur dies 
inde dat. eſt partibus præd' co- 
ram Dno Rege & Dna' Regina 
apud Weſtm' uſq; diem Mer- 


cur prox' polt Quinden. Paſch. 


de judicio ſuo de & ſuper præ- 
mill. ill. audiend' eo quod Cur' 


—— "= 


dictor Dni' Regis & Dnæ Re- 


ginæ nunc hic inde nondum&c. 


(Et ſic Continuat. uſq; diem 
Martis prox. poſt Tres Mich.) 
Ad quem diem coram Domi- 
no Rege & Dna Regina apud 
Weſtm. ven' partes prad, per 
Attorn' ſuos prxd. fed quia 
Cur' dictor' Dni, Regis & Do- 


Centinũ - 
ancei. 


minz Reginz nunc de Judicio 


ſuo de & ſuper præmiſſis red. 


dend. nondum adviſatur dies 


indedar'eſt partib.præd. coram 
Dno Rege & Dna Regina apud 


Weſtm' uſq; diem Mercur prox 


poſt Oct Hill. ante quem diem 


Death 


dicta Dna' Maria Regina diem of the 


ſuum clauſir extremum Ad 
quem diem coram Domino 
Rege Willielmo Tertio apud 
Weſtm' ven' partes præd. per 


Attorn' ſuos præd. ſupet quo 


vil. & per Cur' dicti Dni' Re- 
gis nunc hic plenius intellectis 
omnibuſq; & ſingulis præmiſſ. 
maturaq; deliberation' ſuperin- 
de habita videtur Cur dicti Do- 
mini Regis nunc hic quod pla- 
citum præd. per ipſos Williel- 
mum & Annam ux ejus ſupe- 
rius modo & forma præd. ſupe- 
rius replicando placitat. mate- 


riaq; 


nee n. 


' % 
4 L 0 


3 44 * 'riaq; in codem content minus oft quod Pr Willielmus & 
= ſufficien' in lege exiſt ad ipſos 


Ja. Williclmum & Annam adAti- 
. Pla r onem ſuam præd. inde verſus 
re; ipſum Johannem habend' ma- 
r nutenend' Ideo Conſideratum 


* 


Anna Nichil capiant per billam Nil cap. 
ſuam præd. ſed pro falſo per 
Clan! ſuo ſint inde in Mia &c. billam. 
Et præd. Johannes eat inde ſine 

die &c. 


= Curry & Ux. verſus Stephenſon. 


| —— DE Plaintiff William Curry and Ann bis lite as Ad- 
miniſtratrix of one Jackſon bꝛought an Action on the Caſe 


againſt the Defendant, in which they declared, that the De⸗ 
kendant was indebted to them in the Sum of 25 J. fo2 ſo much 
Mony received by him fo2 the uſe of the ſaid Ann, as Admi- 


The Defendant pleaded, 


niſtratrix, &c.* and being lo indebted, pzomiſed to pap it, &c. 
uod cauſa Actionis non accrevit 


infra ſex Annos prox. ante exhibitionem Billa. 


The Plaintiff replied, That Adminiſtration was granted 
eclaration, ſo that the Caule of Action did a- 


prout in the 


riſe within ſix years, &c. and concludesto the Country, and 
upon aDemutrrer to the Replication and Joynder in Demurrer 
Judgment was given fo the Defendant. 

Becauſe the Plaintiſfs ſhould have averred their Replicatf- 
on, and not have made that Concluſion, fo2 by that means the 
Defendant had no oppoztunity to anſwer it. 

It was alſo objected that the ]laintifis had not well entituled | 
themſelves to this Action, becauſe it was not fn the right of 
the Man, but of his like as Adminiſtratrix. 

But to that it was anſwered that the]Pteſidents and authozt- 
ties were otherwiſe , fo2 in Hillary Term, 3 Willielmi, an 
Adminiſtratoz brought an Action againſt an Erecutoz, and de- 
clared in an Indebitatus aſſumpſit fo; ſo much Mony by the 
'Teſtato? fo? the uſe of the Plaintiff, ut adminiſtrator, had and 
received, and Judgment was affirmed upon a (Urit of Erro? 


in this Court. 


Rex 


— 
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Lamb verſus Mills. 
Trin. 6 Will. Rot. 560. 


T T Reſpaſsfo2 taking of a Bare, &c. 


The Defendant as to the kozce, &c. pleaded not guilty, 


and as to the reſt he juſtified, viz. That befoze the Treſpaſs, &c. 
Sir John Smith was ſeized in fee of the Manno} of Bedminſter 
in the County of Somerſet, &c. and that he and all thoſe whoſe 
Cſtate he had in the laid Bannoz, ſemper habuerunt Curiam 
legalem, held fo2 the ſame Banno? twice in a year, to which Court 
uch Perſons who were Tenants of the ſaid Mannor-uſed to reſort. 


That ſuch alſo who had right of Common there the Steward 


did uſually appoint to be of the Jury. 
That By-Laws were accuſtomed to be made there, and that 

all ſuch Perſons who have Common, &c. did obey thoſe Laws, 

” pay a Fozkeiture of a reaſonable Sum to be impoſed on them, 
Co ED ; 

That at a Court of the Low of the ſaid Bannogheld there 
upon reaſonable warning, a Jury was (won, and a Law was 
made, That every Perſon who had Common there ſhould pay 40 s. 
fo2 depaſturiug his Cattle, where any Cog was ſtanding oꝛ grow. 
ing within the Manno. 4 8 

That the Plaintiff held 40 Acres of: Land of the ſaid Mannoz 
and ſo he had right of Common there. 

That a ground called Knowles Knapp in the Banno2 was ſow: 
ed with Com, and that the Plaintiff permitted his Sheep to de⸗ 

- paſture in the laid Con. VVV 
- That this Offence was pzelented at the nert Court, &c. and 


that the Defendant Ballivus Domini Manerii przd. did take the 


ſaid Mare fo? the Foxfeiture, &c. 


Q pon a Demurrer to this Plea ſeveral Objections were made, 

(1.) That there cannot be a lawful Court, to which the Tenants 

uſed to reſort; if it had been Curia legalis generally, it might 
have been good. - 


But this Objection was not much inſiſted on, it being very im⸗ 


material, and only mentioned. 


Cec 64.) The 


x SIM 
1 4, 8 
5A 7 


1 


. —— 1 "© his 1 
a. 4 1 1 8 
—* 255 4 3 * NJ 
YE, 1E% 

7 . Wel vo Wo 

8 * eee. 8 
7 * 


> & 


eee 

* $f 
RI MS 
8 VP * 

Nn 


- 


Hill, 6 W. III. in B. R. 1694. 


* 


* Raſt. Entr. 
445 b. 606. 
Brownl. Pre- 

| lident. 181. 
Co. Entr. 
666. 


* 


C2.) The Juſtification was by virtue of an Authonty which 


the Defendant had not ſufficiently ſet fozth ; koz *tis tanquam 
Ballivus Domini, &c. which is very uncertain, fo2 he may be his 
Bailiff of another Mannoz: pe ſhould have let foxth a * Pꝛecept 
and Mandate direned to him, and that he tanquam Ballivus Do- 
mini Manerii ſui præd. did take the Mate, &c. | 


E contra. But on the other ſide it was ſaid that the Defendant 
need not ſhew any Authozity, as, where a Tenant in Antient De- 
meſne of the Uillage of Laſtoff preſcribed to be exempted from 
Toll thoughout the Realm, and bzought an Acfon againſt one 


an antient Town, &c. and pzeſcribed to have Toll of the Te- 
nants of Laſtoff, and ſhews fo2 what, and the Sum demanded, 
which being refuſed to be pald, he diſtrained ; and it being objected 
in that Caſe, that the Defendant had not ſet fozth any Authozity 
in himſelf to demand the Toll, and the taking of it being againſt 


Common Right, he ought fo2 that reaſon to ſhew an exrpzeſs 


Power; but notwithſtanding this Dbjeation the Defendant had 

Judgment, | 5 7 
1 „„ en 

Curia. There is a great difference between the taking of 

Toll and the diſtratning fo2 a Penalty incurred as a Forfeiture 

upon the Bꝛeach of a-Law, becauſe in the latter Cale tis the 


Pzeſentment of the Jury which makes the Dutp.. 


I this had been in Replevin, ranquam ballivus Domini, o; per 
mandatum, &c. it had been good: But fn Treſpaſs a particular 


Power and Authozity muſt be ſet foꝛth; fo2 the Bailiff cannot take 


a Forfeiture ex officio, there muſt be a P2ecept directed to him 
fo2 that purpoſe, which he muſt Chew in pleading, and tis not ſuk. 
ficietit to ſap that he took it per mandatum, &c. | 

Jn Treſpaſs the Defendant juſfified the taking per mandatum 
of the Sheriff, and this was held not good in the Caſe of Mat- 
thews and Curry, Mich. 1 Willielmi in this Court, whereupon 
Judgment in this Caſe was given foz the Plaintiff, | 


„5 verſus Scritch. 


Nan Agion of Treſpaſs ſcveral Treſpaſſes were ſet fozth, 
and the Defendant was found not guilty as to all but one, 
which was pedibus ambulando,and the Damages 5 s. andno oe. 


% 
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_ Chis Cauſe began oziginally in an inferiour Court, and was 
removed hither, and the Court allowed full Coſts, tho the Da ⸗ 
mages were lo (mall: quod nota. 


Rex & Regina verſus Buggs. 


| their Seſſions, upon the Statute of 2 & 3 of Philip and 
ary cap. 11. he betng a Cloathwozker, and not living in a Ct- 

ty, Bozough oꝛ Town: coxpozate, and pet keeping in his Houſe 

monꝛe than one TUoollen * by reaſon whereof he had fozfeit- 
ed 408. per Meek. 


| PE Defendant was indicted befoze the Juſtices of — in 


An Exception was taken to this Indicment, fo2 that the Ju-. 
ftltlices had not power to take it befoze them; fo2 they cannot by 
Law hold Cognizance of Pleas upon penal Statutes, without an 


' erpzeſs Power given them by theſe das, and here being no ſuch 
quated, allowed by this Ac, the Indicment was kor 198 reaſon 
 qualhed, 


Kaba verſus Cook, 


N Ejeament was bzought in the Common Pleas, and a Ger- 


Dekendant in that Aaion bꝛought anew Ejea ment in B R. againſt 
the ſame Plaintiff, and Sir Francis Winnington moved, that he 
RON his Coſts befoze he ſhould be compelled to plead to the 


But it was not granted, becauſe he had no Ueration, the 


Uerdic being fo2 him; but if it had been againſt him, oz that he 
had been nonſuited, he ſhould not have bought another Aion be- 


_ fore the Coſts of the firſt had been patd, becauſe it was i a * 


| tion to bzing a new Acton. 


Kiffin verſus Willis & Evans. 


1 Not guiltp, and a UGerdia againſt him: The other pleaded 
a Releaſe of all Adions, &c. and had a Gerdia fo; bim. 


Cec 2 1 


dict fo2 the Plaintiff, but he had no Coſts; and now the 


Rover was bought againſt two Dekendants; one pleaded 


5 
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Sit William Williams moved fo2 Judgment againſt the other 
Delendant who was found guilty, but it was denied, becauſe the 
Trover being joint, a Releale of all Actions diſcharged both. 
Vide the Peeface to Hobart's NET: in Cock verſus — 


Tippin ver ſus Colon. 


J 2Efcament upon the Demiſe of Lucrctia Tpi, a ſpecial 
Uetdia was found to this purpoſe, 2iz. W 

Chat Edward Coſon being ſeized in Fee of the Lands itt que: | 
mon, did in the pear 1656. in Conſideration of a Marriage then 
intended to be had between him and Frances Try, and of 1000 L 
Portion, &c. make a Feoffment in Fee to the uſe of Himſelf and 
his Peirs, until the laid Marriage ſhould take effec, and after- 
wards to Frances his intended Aike fo; ir then to Truſtees 
and their Heirs during the Life of Edwardz to ſuppozt contingent 
Remainders; then to the firſt, ( ſecond, &c. and lo the tenth Son 
of his Bodp in Tail male, then to the Heirs-males he ſhould 
have by any other UUike; and fo2 want of (ſuch Jſſue, then to the 
Heirs of the Body of the ſaid Edward ; and kor want of (uch Iſlue, 
then to his own gt Heirs fo; eder. | 


Jn which Deed there was a Covenant to leby a Fine, which 


was levied accozdffigly to the ſald Truſtees to the uſes afozeſatd, 


The Marriage took effec, and Edward had Jſſue bp the ſata 
Frances, an only Daughter named Elizabeth, who matried George 


Tippin by whom the had the Jlſue Lucretia Tippin the now Leflo2 
of the Plaintiff, 


Elizabeth dying in the life-time of Edward Coſon her Father, 


he levied another Fine, and made a new Settlement of the Lands, 


viz. to himſelf fo2 life, then ts his Mile fo? life, remainder to the 


Dekendant and his Heirs with warranty, &c. 


The queſtion was, what Eſtate was veſted in Edward by the 


_ firſt Settlement, that is, whether the Heirs of his Body chat; take 


by Purchaſe o by Deſcent 3 fo2 if by Purchaſe, then the Fl ine which 
he levied afterwards, is no Bar to them, 

It was argued fo2 the Plaintiff, that.they muſt take by Purchaſe, 
becauſe where the Anceſtoz has no Eſtate fo2 life, as in this Cale 


be hath not, thoke cannot be words of Limitation. 


That Edward had no Eſtate fo? like e to thele wos, if 
he hav, it muſt be either, 


(0 
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0 i.) 55 expreſs Limitations | = 
(2.) Dt by operation of Law. L 1 


'Tis not by erpieſs Limitation, fo2 the Eſtate which is limited 
to him, is gone by the Marriage, and then tis immedtately in the 
wife, and he is not lo much as named again but in the Limitation 
where the Jnheritance upon failure of Jſſue-male, 18 fired in the 
Heirs of his Body. 

Neither can any Eſtate ariſe to him fo2 life in Right of his 
Wife by operation of Law, but only ex 8228 facto, viz. alter the 
Death of his Cite, 


Object. The only authoꝛity which looks to the contrary, is the ; Cro. 311. 
Caſe of Fenwick and Mitford, which was a ſpecial Merdia in E- 8 no. 
jectment upon a Leaſe made by Anthony Mitford, who being lei- 437. 
ſed in Fee, conveyed the Lands to the uſe of Jaſper his eldeſt Co Lit. 22. b. 
Son and his Wife, and to the Heirs. males of the Body ok the ſaid Der, 5+ b. 
Jaſper, Remainder to his own right Heirs. 
falpe r had Illue Mary only, and died; now tho' Anthony had no 
particular Eſtate, pet the Remainder ümited to his right Heirs, 
was in him as his ancient Reverſion; and was never out of him, 
but it did not veſt in his right Heirs as a Remainder, by way of 
Purchaſe, becauſe the Law created an uſe in him during his life 
(tho he had departed with the whole Fee) till the future uſe 
ſhould ariſe 3 and where⸗ever the Anceſto2 takes an Eſtate fo? life, 
be it how it will, either by expeſs Limitation oz operation of Law, 
as fn that Caſe, and then follows a Limitation to his right Heirs, 
they ſhall not take by Purchaſe, but by Deſcent. 


Anſw. But the Caſes are not parallel, oz guided by the ſame 
Reaſon, fo2 the Eſtate moving from Anthony Mitford lo much 
ok the uſe as was not limited was in him as a Reverſion, which 

was the very Reaſon of that Judgment; but here Edward hath 
expeſly limited all the Eſtate to Truffees during his own life, and 
the Remainder being afterwards limited to the Heirs of his Body, 
that muſt be a new created Eſtate, and conſequently the Peirs 
muſt take by Purchaſe. 5 
Tis true, a Man cannot make his own right Heirs Purcha. 
ſers by the name ok Heirs, either in a Convepance by wap ok ule, 
02 by his laſt Mill, but he may make them ſo when an Eſfate- 
Tail is given, becauſe that is a new created Eſtate difierent from 
what the Law makes. | = 
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Rep. 95. b. Ag il a Teoffment in Fee be made to the uſe of the Feoffo? fo2 
Shelley's life, then to the uſe of his Heirs, and of the Heirs males of their 
Caſe, Bodies, The wozd Heirs here is a wozd of Purchaſe ; fo2 if it 
ſhould not, then the wozds which follow, viz. the Heirs males of 
... their Bodies, would be void. 

1 Mod. 226. There is a Reſolution in Southcott and Stowell's Caſe, which 
237. (eems to the contrary, viz. Thomas had Jſſue two Sons, Sir 
Popham his eldeſt Son, William his youngeſt Son, 

Upon the Marriage of his eldeſt Son he covenanted to ſtand 
ſeiled to the uſe of his [aid Son, and of the Heirs-males of his 
Body; and fo2 want of ſuch' Jfſue, to the Heirs-males of the 
Body of the Father, Remainder of his own right Heirs. 

Sir Popham had Jſſue Edward, and four Daughters. | 

Thomas the Father died, and Edward the G2andſon died with- 
out R | 

Jt was argued in that Caſe, That if Thomas hay any Eſtate, 
it muſt be a Fee-ſimple, upon ſuppoſition that the old uſe remained 
in him, and that William who was the Heir-male of the Family, 
thould not take by Deſcent, becauſe his Father had no Eſtate koz 
life to ſuppozt the Remainder limited to the Heirs-males of his 
Body, and therefore it ought to go tothe Daughters who were the 
Detrs general. 

But it was adjudged, that William their Ankle ould take by 
Deſcent, as Heir-male of the Body of Thomas who had an Eſtate 
fo life (as they held by Implication ) and (0 the Tail was ere, 

1 Mod. 121, The like Reſolution was in Michael Mitford's Caſe; be had 
159. Allue, Robert by a firſt Venter. 

Afterwards he married a ſecond Wife named Jane: By ber he 
had Iſſue, Ralph, who had Iſſue Robert. Michael upon his le- 
cond Marriage covenants to ſtand ſeiſed to the uſe of his Heirs- 
males to be begotten on the Body of Jane, Reverſion to bis own. 
right Heirs. 

It was held, that Michael had an Eſtate fo? life by Implication, 
and the Tail likewiſe executed in him. | 

But neither of theſe Caſes come up to the point now in queſti- 
on, but differ very much; becauſe here the Fee-ſimple was abſo- 
lutelp veſted in the Truſtees during the life of Edward; ſo that he 
could 1 have an Eſtate koꝛ like either by Amica by opera; 
tion ok Law. 
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(2.) A ſecond Point was made, viz. It it ould be adjudged 

that they take by Purchaſe, then whether a collateral Marranty 
will not bar the Plaintiff, who is an Jnfant ? 

. But this was not much inſiſted on, koꝛ it was generally agreed, 

that the Marranty could not have any effec, becauſe it was in 

the Cale of an Inkant, and that if ſhe had been of full Age, it 

would not have pꝛevailed, becauſe theſe Collateral Warranties 

are not much favoured in Law. | 3 


E contra. Thoſe wha argued fo2 the Detendant, made theſe 
Points: 


(..) Ik no Ettate fo? life was expꝛelly limited to him, yet ſuch 
an Eſtate he had by way of reſulting uſe. * 
(2. ) And that the laſt Limitation to him and his Hefrs will 
make ſuch an Eſtate. e 


a 


% 


As to this matter it was ſaid, that if Edward had an Eſtate - 
fo} life, by wap of reſulting uſe, then his Þeirs could not take 
by Purchaſe; and that it was plain he had ſuch an Eſtate, becauſe 
the Reverſion of the Fee being not diſpoſed by him, it muſt ne. | 

-  ceſſarily follow, that the uſe of that Fee continued (till in him, and 
cauſed an Eſtate fo? life, till the future uſe ſhould ariſe ; which 


Eſtate fo life being always in eſſe, was executed by the Statute 
to the Poſſeſſion. | 3 

And tho the Limitation to his right Heirs comes after the Heirs 

of his Body, pet that will make no alteration, becauſe not only 

woꝛdg, but Sentences map be tranſpoſed to make rhe Deed an- 
ſwer the Intent of the Party” 5 

But admitting there could not be any ſuch Tranſpoſition by 

the Rules of Law, then ft was laid, that the Limitation to the 

right Heirs of Edward was void, becauſe tis no moze than what 

the Law would hade caſt upon them without thoſe wozds; and 

that the precedent Limitation, viz. to the Heirs of his Body, ſhall 

not be taken as a new created Eſtate, and different from what he 

had befoze in the Land, but as the antient uſe thereof, which was 

never ſeparated from his Perſon, fo2 the Þeirs of his Body are 

included in himſelf, and by conſequence fuch a Limitation muſt 

- carry the uſe to him, and this is (ufficient to create an Eſtate ko 

life in him, as reſulting out of the antient Fee, and therefore his 

' Heirs muſt take by Deſcent. 
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TC bis was the very realon ok the Judgment in Fenwick and 
| Mitford's Caſe, in which there was a ſolemn Reſolution made 
upon Conference with all the Judges of England, the Quthozity 


N 


28 ot which Judgment bath nos been pet ſhaken, | 
ns Mo Man will deny, that if a particular Eſtate fo2 life had been 
a limited to him by his own Act, and afterwards to the uſe of his 
__- . Tſuein Tail; and fo2 default of ſuch Iſſue, to his own right 
Heirs; but that the Reverſion of that Fee expectant upon the De- 
= termination of the Tail, had been till in him; fo2 tho he had 
3 departed with the Fee, as Edward did, to the Cruſtees in 
this Cale, yet he did not paſs away the Reverſion of that Fee, fo? 
that was limited to his right Heirs. | 8 | 
Mop ik ſuch a Limitation is not void fo2 the Reaſon above- 
nefitioned,then it muſt neceſſarily create an uſe in him fo? life, un. 
| til the future uſe ſhould happen,becauſe he could have no rightHeirs 
DdDWuring bis own Life: And my Lozd Coke teils us tis the ſame 
thing where the Eſtate is created by Implication of Law, oz by 
the da of the Party; fo2 whſth way ſoever it be, an Eſtate koz like 
he had,. and the Contingency never happening, he had by that 
13 — an Eſtate-tail in him, which was barred by the ſecond 
1% +... Agreeable to this was the Opinion of mp Low Hales 
t Mod. 122. in q later Caſe of the ſame nature; he held, That by the Li- 
. mitation to his own right Heirs, no new Eſtate was raiſed, but 
1 the Reverfion of the old Eſtate in Fee was qualified in the Fe- 
= _offoz 02 Covenantoz by opetation of Law, and made an Eſtate fo2 
—_ life in him to ſerve the Limitation : Thele are his very wozds, 
| Note, There was no Judgment given in this Caſe upon the firſt Ar- 
1 gument; but the Court enclined, that no Effate fo2 life did a- 
7 tiſe to Edward to luppozt the (ublequent Limitations ; ſo that 
= the Fee tail was not executed in him, and by conſequence the 
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Walter verſus Rumball. 


Hill. 4 & 5 W. & M. Rot. 272. 


Placita coram Domino Rege 
& Domina Regina apud 
Weſtm. de Termino ſancti 
Hillarii Anno Regni Do- 
mini Willielmi & Domi- 
næ Mariæ nunc Regis & 
Reginæ Angliæ, &c. 4 & 
5 Rot. 272. | 


Southton. . Emorand. 
„„ quod a- 
lias ſcilt. die Sabbati prox. poſt 
Octab. Sancti Martini Ter- 


mino Sancti Michaelis Anno 


Regni Domini Willielmi & Do- 
minæ Mariæ nunc Regis & Re- 
ginæ Angliæ &c. tertio coram 
1i{dem Domino Rege & Domi- 
na Regina apud Weſtm. ve. 


nit Willielmus Walter Clericus 


per Ricum. Hill Attorn. ſuum 


& protulit hic in Curia dicto- 


billam ſuam verſus Edmundum 


rum Domini Regis & Dominæ 
Reginæ tunc ibidem quandam 


Rumball in Cuſtod. Marr. &c. 
de plito. trangreſ. ſuper caſum 
& ſunt pleg. de prof. ſcilt. Jo- 
hannes Doe & Ricardus Roe 
quæ quidem Billa ſequitur in 


hac verba ſſ. Southton. ſſ. Wil- 


 Trover_ 
for Cat- 


Chattel;. 


lielmus Walter Clericus queri- 
tur de Edmundo Rumbal in 
Cuſtod. Marr. Mareſc, Domini 
Regis & Dominæ Reginz co 
ram ipſis Rege & Regina ex- 


iſten. pro eo videlt. quod cum 
præd. Willielmus primo die 
Novembris Anno Regni Do- 
mini Willielmi & Dominæ 
Mariæ nunc Regis & Reginæ 
Angliæ &c. tertio apud An- 


dover in Com. præd. poſſeſſio- 


nat. fuit de Averiis bonis & 
catallis ſequen. videlt. de ſex 


porcis duodecim porcellis An- 
glice Piggs tribus vaccis duo- _ 


bus juvencis Anglice Bul—- 


locks quatuor cquis cen- 


tum & duobus ovibus pretii 
centum librar. legalis monetæ 
Angliæ & de duabus ſtruibus 
fœni Anglice ſtacks of Hay 
una ſtrue hordei una ſtrue pi- 
farum & una ſtrue tritici ad 
valentiam al. Centum librarum 
ſilis. legalis monetæ Angliæ ur 
de averiis bonis & catallis ſuis 
propriis & {ic inde poſſeſſio- 
nat. exiſten. præd. Willielmus 
poſtea ſcilt decimo die Novem- 
bris Anno tertio ſupradict. apud 


Andover præd. in Com. præd. 


averia bona & catalla præd. 
extra manus & poſſeſſion. ſuas 
caſualiter perdidit & ami- 
ſit quæ quidem averia bona 
& catalla & amula poſtea ſcilt. 


die anno & loco ult. ſupra- 


dict. ad manus & poſſeſſionem 
ipſius Edmundi per inventio- 


nem devenerunt præd. tamen 
D d d d. 
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Not 
guilty 


- & diſpoſuit un 


Edmundus ſciens averia bona 
& catalla præd. fore averia 
bona & catalla ipſius Williel- 
mi propria & ad ipſum Willi- 
elmum de jure ſpectare & per- 
tinere machinans tamen & 
fraudulenter intendens eun- 
dem Willielmum in hac parte 
callide & ſubdole decipere & 
defraudare averia bona & ca- 
talla præd. licet ſæpius requi- 


mundus averia bona & catalla 
illa poſtea ſcilt. duodecimo die 
Novembris anno tertio ſupra- 
dicto apud Andover pred. in 
Com. præd. in uſum & commo- 
dum ſuum proprium convertit 
de idem Williel- 
mus dicit qd. ipſe deteriorart. eſt 
& dampnum habet ad valenti- 
am ducentarum librarum Et 


inde produc. Sectam &c. 


Et modo ad hunc diem ſcilt. 
diem Lunæ prox. poſt Octab. 
Sancti Hillarii iſto eodem Ter- 


mino uſque quem diem præd. Juſticiarii dict. Domini Regis & 
Edmundus habuit licentiam Dominæ R 


ad Billam præd. interloquendi 
& tunc ad reſpondend. &c. co- 
ram Domino Rege & Domina 
Regina apud Weſtm. venit 
tam præd. Willielmus per At- 
torn' ſuum præd. quam præd. 
Edmundus per Hen. Curle 
Attorn ſuum & idem Edmun. 
dus defend. vim & injur. quan- 
do &c. Et dicit quod ipſe non 
eſt inde culpabilis Et de hoc 


Willielmus inde ſimilit.&c. Ideo 


ven. inde jur. coram Domino 


Rege & Domina Regina apud 
Wein. die Lunæ ne] poſt 
Octab. Purificationis beatz 
Mariæ & qui nec &c. ad re- 
cogn & c. quiz 
dies dat. eſt partibus præd. i- 
bidem & c. poſtea continuatur 


inde proceſſus inter partes præ- 
dict. de placito præd. per jur. 


fit. &c. eidem Willielmo non- poſit. inde inter eos in re- 
dum deliberavit ſed præd. Ed- ſpectum coram Domino Rege 


& Domina Regina apud Weſtm. 
80 5 diem Mercurii prox. 
poſt quinden. Paſchz extunc 
prox. ſequen. niſi Juſtic. Do- 
mini Regis & Dominæ Regi- 
næ ad Aſſiſas in Com. præd. 
capiend. aſlign* prius die Mar- 
tis undecimo die Aprilis apud 
Caſtrum Winton' 
præd. per formam Statuti &c. 


ven. pro defectu Jur. &c. Ad 


quem diem coram Domino 
Rege & Domina Regina apud 
Weſtm venerunt partes præd. 
per Attorn' ſuos pred. & præfat. 


eginæ ad Aſſiſas co- 
ram quibus &c. miſ. hic recor- 


dum ſuum coram eis habitum 


in hæc verba ſcilt. Poſtea die 
& loco infracontent. coram 
Willielmo Dolben milite un. 
Juſticiar. Domini Regis & Do- 
minæ Reginæ ad placita co- 
ram ipſis Rege & Regina te- 
nend. aſſign & Johanne Powell 
mil” un. Juſticiar. dicti Domini 
Regis & Dominæ Reginæ de 


leaded. Ponit ſe ſuper patriam & pred. Banco Juſticiar, corundem Do- 


mini 


quia tam &c. idem 


in Com. 


The Po- 
en. 


on, 


. 


mini Regis & Dominæ Regi- 
nz ad Aſſiſas in Com South- 
ron”. capiend, aſſign per for- 
mam Statuti &c. ven. infrano- 
minat. Willielmus Walter Cle- 
ricus per Attorn' ſuum infra- 
content & infraſcript. Edmun- 
dus Rumball licet tolempniter 
exact. non venit ſed defalt. fe- 
cit Ideo Jur. unde infra fit men- 
tio capiatur verſus eum per 
defalt. & jur. jurat. illius exact. 
quidam corum viz. Johannes 
Hale Franciſcus Kent &c. ve- 
nerunt & in jur. ill. jurat' ex- 
iſtunt & quia reſid. Jur. ejuſdem 
Jur. non comperuer. ideo al. de 
circumſtantibus per Vic. Com. 
præd. ad hoc elect. ad requi- 
ſitionem ipſius Willielmi Wal- 
ter ac per mandat. Juſticiar. 
præd. * novo apponuntur 
quorum nomina panello infra- 
ſcript. affilantur ſecundum for- 
mam Statuti in hujuſmodi caſu 
inde nuper edit. & provis. ac 
Jur. ſic de novo appoit. videlt. 
Ricardus Hawes & Joſephus 
Watts exact. ſimiliter venerunt 
qui ad veritat. de infracontent. 
fimul cum aliisJuratoribus præ- 
dict. prius ad hoc impanellat. 


And 
eigbt. 


More. 


Tales 
de cir- 
_ cumſtan- 
tibus. 
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cum pertin jacen' & exiſten 
in Foreſta de Chute una parte 
inde infra hundred. de Kinnerſ- 
ley in Comitatu Wilts. & altera 
parte inde infra Hundred. de 
Andover extra in Com. South- 
ton & ſic inde ſeiſit. exiſten. 
poſtea ſcilicet decimo ſeptimo 
die Octobris iſto eodem anno 
per quandam indenturam ſu- 
am ſigillo ſuo ſigillat. & Jur' 
præd. modo hic in evidentias 
oſtens geren datum eodem And de- 
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decimo ſeptimo die Octobris miſed 43 


dimiſit tenementa præd. cum Iden- 
pertin' cuidam Willielmo Wal.“ 
ter patri præd. Willielmi Walter 
modo querentis pro termino 
21 annorum abinde prox' ſe- 
uen & plenar' complend' & 
niend reddend' & ſolvend' 
proinde durante eodem termi- 
no eidem Johanni Smith hæ- 
redibus & aſſignatis ſuis annu- 
al. reddit” quadraginta & tri- 
um librarum & decem ſolido- 
rum legalis monetæ Angliæ 
annuatim & quolibet anno ad 
Feſtum Annunciationis beatæ 
Mariæ Virginis & ſancti Mi- 
chaelis Archangeli per equales 
portiones quodq; vixtute dimiſ- 


& jurat. dicend. elec. triat. ſionis illius pred, Willielmus 


& jurat. dicunt ſuper ſacra- 
mentum ſuum quod quidam 
Johannes Smith Armiger deci- 
mo ſexto die Octobris Anno 
Regni Domini Caroli ſecundi 
nuper Regis Angliz &c. viceſi- 
mo octavo ſeiſit. fuit in domi- 
ni ſuo ut de feodo de & in uno 


Sei in in | | ; 
755 horreo & ducentis Acris tertæ 


Special 
Verdict, 


pred. reverſion' inde eidem 


Walter pater poſtea ſcilit eiſd. 
die & anno in dimiſſa præmiſſa 
intravit & fuit inde. poſſeſſio , 2 
nat” pro & durante termino 1 
Johanni Smith adrunc & adhuc pag. 
ſpectanꝰ quodque quadraginta 
& ſex libræ & octo denar' de 
redditu præd. viceſimo primo 

D dd 2 dig 


and was 
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die Octobris Anno Domini 
M.illeſimo ſexcenteſimo nona- 
geſimo primo eidem Johanni 
Smith aretro fuerunt & minime 

Rent. ſolut. per quod præd. Edmun- 
Arrear. dus Rumball eodem viceſimo 
primo die Octobris per manda- 

tum & ordinem cujuſdam Hen- 

rici Garnons adtunc & conti- 

nue poſtea hucuſq; exiſten' 
Ballivus t. Johannis Smith 


eodem Johanne Smith adtunc 


; & continue poſtea hucuſq; ex- 
And the iſten in partibus tranſmarinis 
| Defen- bona & catalla in narratione 
_ g 7 infraſcript. interius ſpecificar. 
+he / anſi. adtunc exiſten bona & catalla 
lords ipſius Willielmi Walter modo 
Bailrffs querentis in & ſuper dimiſſa 
(the æmiſſa adtunc levan' & cu- 
Landlird ban exiſten videlicet unam 
being be- partem inde ſuper iſtam partem 
oe 'b* dimiſſorum przmiſſorum præd. 
er) ij | * 
erained duæ jacet infra præd. hundred. 
for the de Kinnerfley in Com' Wilts 
Rem- Galteram part. dimiſſor. præmiſ- 
Arrear ſor. præd. guz jacet infra præd. 
upon the hundred. de Andover extra in 
lands ſet Comitatu Southamp. pro red- 
ph ditu præd. fic in aretro exiſten 

| dredi(the diſtrinxit & deinde & de cauſa 
Land. diſtrictionis ill! eidem Williel- 
| thing in mo eiſdem die & Anno notiti- 
ewoHun- am dedit juxta formam ſtatuti 
are de. in hujuſmodi caſu nuper edit & 
, provil. intitulat. An Ac fo; the 
5 of enabling the Sale of Goods df- 
. freſes ſtrained fo2 Rent in caſe the 
for Rent, Rent be not paid in a reaſona- 
ble time, Et jur. præd. ſuper 
ſacramentum ſuum prxd. ulte- 
rius dicunt quod ad aliquod 


tempus poſt diſtriction pred. No R- 
prædictus Wilielmus Walter plevin 
modo queren non tulit vel ved cut. 
proſecut. fuit aliquod Breve ad 
replegiand bona & catalla præd. , 
; The 5 
per quod poſt quing; dieselapf,, 2}. 
& expirat fuiſſent poſt notiti. Fx 3 
Am prædict. eidem Willielmo pired. 
& ante exhibitionem billæ j 
ſus Willielmi ſcilicer ſecundo 
die Novembris Anno Domini 
1691. ſupradicto præd. Ed- 
mundus Rumball ſimul cum 
Conſtabulario hundred. de Kin- The De- 
nerſley præd. pro tempore tunc Fendant 
exiſten cauſavit bona & ca- 2 4 
talla præd. in narratione præd. — _ 
interius mentionat. infra hun- Good. 


dred. de Kinnerſley præd. ap- f be ap- 


pretiari per duos appreſiatores praiſed. 


ad appreſiand. eadem vere ſe- 
cundum optimam intelligenti- 

am eorum infra hundred. ill. 

jurat per Conſtabularium ejuſ— 

dem hundredi de Kinnerſley 
præd. in præſentia Conſtabula- 

rii hundred de Andover ex- 

tra præd. quodq; poſt appreſi- 

acon' iſtam bonorum & catal- 
lorum præd. & ante exhibitio- 
nem bill ipſius Willielmi Wal- 44 of: 
ter præd. Edmundus Rumball ;erwards 


quandam parcellam bonorum & ſold the 


catallorum ill. quibuſdam per- Goods, 
ſonis juratoribus pred. ignotis 
vendidit ſed iidem Juratores ſu- 


per ſacramentum ſuum pred. 
ulterius dicunt quod bona & 


catalla ill. ſic vendit. non fue- 
runt ad valentiam reddit. præd 
ſic ut præfertur aretro exiſten. 
nec ad valentiam reddit. ill. ſic 
a retro 


dt. _—_—_— 
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The aretro exiſten vendit. fuerunt & juratores dicunt ſuper ſacra- 


Goods juratores præd. ſuper ſacrum 
erf not ſuum præd. ulterius dicunt 
of _ quod bona & catalla pred. ap- 
Vaiue o - | | 
' rhe Rent Pretiat. fuerunt modo & forma 
præd. & non aliter vel alio mo- 
do quodq; præd. Edmundus 
Rumball reſid. bonorum & ca- 
tallorum præd. non vendit. 
Aud the poſt appreſiation' præd. cepit 
Reſidue & aſportavit ad vendendum 
unſold be cum opportunum eſſet & bona 
bath yet & catalla illa adhuc in cuſto- 
| Pr bis J dia ſua detinet ſed utrum ſuper 
-ufo9. tota materia præd. per ju- 
ratores præd. modo & forma 
præd. compert præd. Edmun- 
dus Rumball culpabilis ſit de 
præmiſſis ei interius per narra- 
tionem illam impoſit iidem ju- 


mentum quod præd. Edmundus 
Rumball eſt culpabilis inde 
prout præd. Willielmus Walter 
interius inde verſus eum que- 
ritur & tunc aſſidunt dampna 
ipſius Willielmi Walter occaſi - 
one inde ultra miſ. & caſtag. 
ſua per ipſum circa ſectam 
ſuam in hac parte appoſit. ad 
octoginta & ſex libras & pro 
miſis & cuſtagiis illis ad qua- 
draginta ſolidos Et ſi ſuper to- 
ta materia prædict. per jura- 
tores præd. modo & forma 
præd. compert.videbitur Curiæ 
hic quod præd. Edmundus Rum- 
ball non eſt culpabilis de præ. 
miſſis ei interius per narratio- 


nem præd. impoſit. tunc iidem 


 fatores penitus ignorant & pet. Juratores ſuper ſacramentum 


inde adviſamentum Curiæ Do- 
mini Regis & Dominæ Reginæ 
nunc hic & ſi ſuper ma- 
teria illa videbitur Curiæ 
hic quod prædict. Edmun- 
dus Rumball fit culpabilis de 
præmiſſis ei interius per narra- 
tionem præd. impoſit. tunc iidem 


ſuum pred. dicunt * præd. 
Edmundus Rumball non eſt 
culpabilis de præmiſſis ei per 
narrationem præd. interius im- 
poſit. prout præd. Edmundus 
Rumball interius inde placitan- 
do allegavit Et quia &c. 


Walter 
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Waker "= Runball. 
The Caſe. 8 


'N Trover, upon bie gulty nne L fpectal Uerdiq was 
found, viz. That John Smith Eſq; was we in fee of a 
Barn, and 200 Acrees of Land in the Fozeſt of Chute, whereof 
part was in the Þundzed of Kinnerfly in Wiltſhire, and the 
other part within the Þundzed of Andover in Hampſhire. - 

That being ſo. ſeized on the 17th of October in the 28th rear 


ok the Reign of King Charles the Second, he did demiſe the 


ſame to William Walter the Father of the Plaintiff fo? 21 r pears, 


a under the yearly Rent of 43 l. 108. 


That by virtue of that demiſe the ſaid walter entred; 5 and that 
461. 8 d. was in arrear foz Rent; and that the Defendant by the 


der of the Balliff 0z Steward of 92. Smith who was beyond 


Sea diſtrain'd the Goods in the Declaration, oz Rent, &c. being 


Levant and Couchant upon the Lands demiſed. 


That part thereof was within the Þundeed of Kinnerſley, and 


the other part within the Hundzed of Andover. 


That the Defendant gave notice ol the Diſtreſs made by him, 


and that the Plaintiff did not replevy the Goods, 


That five days after ſuch notice, the Defendant with the Con- 


: fable of the Pundzed of Kinnerſly, and in the preſence of the 


Conſtable of the Þundzed of Andover, cauſed the Goods ſo di⸗ 
ſtrained as afozeſatd to be appzatſed by two Perſons.ſwon fo? that 
purpoſe by the Conſtable of the Hundzed of Kinnerſly, and in the 


pꝛeſence of the Conſtable of the HÞundzed of Andover, 


Chat after the Appzaiſement the Defendant ſold ſome part, but 
not to the value of the Rent in arrear. | 
That he carried away ſuch Goods, which remained unſold, in 
oder to ſell them when he ſhould have an Dppounity, and 10. 


make a general Concluſion. 


Thoſe who argued fo? the Plaintiff took ſeveral Crceptions ta 


the Uerdig, viz. 


That ft was not fotind that the Goods were ſold with the con- 


turrence of the Sheriff, oz Conſtable, which they ſafd was contra- 


ry to the Act, fo2 by it they are required to be pzeſent as well at the 


Sale as the Appzaiſment ; the reaſon ts, becauſe if there ſhould be 
any overplus, it muſt be lekt in their bands. | 


Another 


} 


e ä tt 
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An other Dbjection was, That t tis not found that the Goods 
were ſold fo2 the beſt pzice which could be gotten fo2 the ſame, and 
if ſold at an under rate, ſuch ſale ſhall not concluve the Party. 

Another Dbjection was, That tis not found the Defendant had 
any direction to (ell the Goods, tis only (aid that be took them by 
the Authontp of the Landlow, who muſt be intended the Party 
diſtraining, and he might have kept them till as a Diſtreſs. 


But theſe things were not much inſiſted on, the — Ep 


keptions were two, 


(1.) Cis not found that Notice was left at the moſt notozxtous 
place - the Pꝛemiles, but only that it was given to the Plain⸗ 


tif himſelf, who was Owner of the Goods, when it Gould have 


| mu given to the Tenant of Lands by the expzeſs wozds of the 


(2.) That he hath not cauſen the Goods to be appꝛaiſed pure = 


ſuant to the Statute. 


As to the firſt point if the Statute was out of the Caſe, here 
is enough found to make the Defendant guilty 3 fo2 at the Com- 


mon Law no Man was to be diveſted of his Pꝛopertp, but by the 


Judgment of his Peers by the Law of the Land. 
'Tis true this Statute hath made ſome alteration of the Com- 
mon Law; but if the Authoꝛity thereby given fs not purſued, oz 
if the Party abuſe ſuch Power which the At inveſts him withal, 
he is a Treſpaſſer ab initio. | 
'Tis like the Cale where a Defendant as Bailiff of a Pannoz, 
to which Tlaikes and Eſtraps did belong, juffified the taking of a 


Gelding as an Eſtray, which he kept till the Plaintiff reſeiſed 125 4 


BY T7 

Che Replication was, that befoze the Reſeizure the Defendant 
worked the Gelding, and upon a Demurrer he had Judgment, fo2 
tis an abuſe to wozk an Eſtray, becauſe the Oefendant had it on. 
ly by Authozity of Law, and the Abuſe thereof makes him a Crel⸗ 
paſſer ab initio. 


But becauſe this Caſe will depend upon the Conſtruction of the 


Statute tis neceſſary to conſider the woꝛds, viz. 


It requires that where Goods are diſtrained fo: Rent, and the 


Tenant or Owner ſhall not within 5 days next after ſuch Diſtreſs, 

and notice thereof, &c. left at the chief Panſion-houſe, oz other 

moſt notozious place on the Þ2emiles replevy the Came, that then 

alter (ſuch biltrels and notice, and five days expired oe —.— 
r 


—— 


39! 


2 Cro. 156, 
8 Rep. 


N 


ge 


a 


3 1 g * ; I v n f ; 
Y 4 L — : * 9 5 * 5 2 & : "I ; 6.3. 1 * * a » c ” G | 
f * MW 6 < 0 2 59 5 h mo "6. os » 
þ y . AE" ® GA 5 Wag « . 8 * * 4 2 , + 4 N ; ; © * 
o * \, W - E 4 dd #7 * x A OA 8 3 « oy 4 4 \s yi 2 4 1 4 N ö N * 
” . 1 BR , 4 g 1 81 , Wo » q 628 | * <7 12 C7 « * Nr 1 * p | 15 2 ai 4 4 + 5 * >, & | 
» WE - bl * $ * as FI q - 4 J 5 Y 4 
p : = a. ales yy a Py * = 
be * © 
| * "iy * rn N 1 1 
* nx 0 * 7 4 6 oh a , .: 12 b v0 as * $6: 4. Sr b 3 - 6 k ; 
* - . g * — 8 4 hh Jn * £ a - 
7 1 8 . 70 1 I 1 o 7 5 6 , * ” * 2 h " l 
* * 2 4 * bi . os > ; 4 , El © o l Y 1 a y A 4 4 f N fl * ; k 
# a 0 * 1 * 9 * 5 4 7 # * 5 - : . I N ; L 
= : » ; # 4 o : * 
* "a | 1 3% . | * a 
[4 1 4 N 8 * 7 1 1 * 1 g 4 .” * q * , . 5 
1 f ; 7 q > ? - j * . > JE. jo 4. 4 5. 
o - F 1 — 4 . 0 — » 0 * { : 
WT m7 5 _—_— N "+ 
” * % . . A 
Y . ” 


a. 


bid g may with the Sheriff, Under-ſheriff.94 Conſtable of the 
Hundred, Pariſh, o; Place where ſuch Diſtreſs was taken, cauſe 
the Goods to be-appzaiſed by two Men to be \wom by them to 
 . appnaiſe them truly, and after ſuch Appzaiſement may ſell the 
ame fo? the beſt Puce that can be gotten, &c. leaving the Over- 
* plus in the Hands of the Sheriff, Under ſheriff oz Conſtable, &c. 
Now the Defendant hath not purſued the Authozity given by 
this Clauſe either within the woꝛds o2 meaning thereof; and tha 
it is a remedial Law, pet conſidering the hard methods it doth 
pꝛelcribe, it ought to be taken as a penal Law, and ſo to be con- 
ſtrued very ſtrictly. TR e TOR 
That the Defendant hath not purſued the Authozity given, &c. 
appears thus, viz, . . 5 . 
__ Tis found that the Goods belongev to the Plaintiff, and that 
Notice was given to him of the Diſtreſs, when by the expzeſs 
woꝛds of the Act it ought to have been given to the Tenant of the 
Lands, fo} otherwiſe the deſign of this Law is not ſatisfied, be- 
_ cauſe the Tenant of the Lands might have paid the Rent, and 
ſaved the Goods; and if not, he might have replevied them; and 
tis not found that he refuſed to replevp them, ſo this Circum- 
ſtance is not purſued, „ 
Chat a bare poſſeſſion without a P2operty will entitle one to a 
9 H. 4. 23. b. Replevin, will not be denied; fo2 tis frequent in our Books, 
141.4. 28. b. that Treſpaſs will lye foꝛ him in whole poſſeſſion Agiſtments are 
48 1 againſt any one who ſhall take them away, NT 
Treble 68, ,, Tis true, the Act mentions the Owner who hath a ſpecial 
"x * Pooperty as well as the Tenant, who hath a general Pꝛoperty in 
the Goods; but it ſeems plain, that upon the Frame and Con: 
ſtruction of this Clauſe the Perſon who hath the general Pꝛoper- 
ty ought to have norice of the Diſtreſs, becauſe ( as it has been 
obſerved ) he might have replevied ; and ſince no man can diſ- 
charge the Duty (o well as the Tenant, therefoze he ought to 
have the firſt notice of the Diſtre e. 
be is likewiſe to be conſidered in the conſequence of this Caſe, 
_ fo2 if his Cattel are taken away, he cannot cultivate the Land, 
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2. Point. He hath not cauſed the Goods to be appraiſed purſu- 
ant to the Statute. | ENT = 


Becaule a joint Authozity is given to the perſon diſtraining and 
to the Sheriff, Under-ſheriff and Conſtable of the Hundred, &c. 
where the Diſtrels is taken, to ſee the Goods appraiſed ; Now if 


"Hill, s W. Ir i * R 1654. 
the ö was U without 1 then oz the Appraiſers not N 
q if (won, but not by a pzoper Officer, all is void. 
And as to that the Diſtrels was taken in two Pundzeds, and 
the Appꝛaiſement by Perſons (wozn by one Conſtable and not of 
that Pundzed where part of the Diſtreſs was taken; now the 
Statute requires the Conſtable of the Hundzed where the Soods 
were taken, to ſee them appzaiſed; ſo that both the Conſtables 
ok both Þundzeds had an Authozity over this Diſtreſs, becauſe 
taken in two 8 and the Conſtable of one Hundzed alone 
had no power over the Foods taken out of his Hundzed. 
it they anno of Dale in the County of Wilts, g on. abr 
and it extends as well ſito Berks as to the other County, det no: part. 50. 
moꝛze paſſeth than what is in Wilts. 
The Statute ok W. 2. gives p2oceſs in an Action of MUafte a- Cap. 14. 
rain Guardians, Tenants in Dower, &c. and enacts, That if 
the Defendant do not appear upon the Summons, Attachment 
and Oiſtreſs, the Sheriff ſhall take with him twelve men, and go 
to the place waſted to enquire of the Wafte ; this cannot be done by 


any other perſon then the Sheriff, and it muſt be done at the 
very place waſted, and no where elle. 


So the Statute of Merton enacts, That where a Man fs diſſet- 20 fl. 3.0 3. 
ſeo, and recovereth in an Aſſiſe of Novel diſſeiſin, and isagain diſei. 
ſed by the fozmer Diſſeiſo2, that there he may have a Crit ok Ne. 
diſſeiſin directed to the Sheriff, commanding him, that aſtumptis | 
ſecum coronatoribus he ſhall go to the Land in perſon, &c. 2 Bulſt. 93- 

The Sheriff took with him but one Coroner, the other being 
ſick; and upon Erro2 to reverſe a Judgment in Rediſſeifin, it was 
reverſed fo2 that very reaſon, becauſe the Authozity given by the 
Statute was not ſtrictly purſued, and yet that was a remedial 

Law. 
_ The Diſtreſs in this caſe is in nature of an Execution, and 
therefore being taken fn ſeveral Pundzeds, the Conſtables of both 
theſe Hundzeds ſhould Have cauſed the Appꝛaiſement to be made. 


E contra. The Queſtions do ariſe upon the Conſtruction of this 
Statute, the Pꝛeamble whereof ſhews that it was made koz the 
Benefit ofthe Landlozd,and not of the Tenant, and therekoze no- 
tice to the perſon of the Owner of the Goods is ſufficient ; fo2 what 
reaſon can be given why it ſhould be left at the Banſion-houſe.; 
but that the Owner might have notice by his Tenant to replevy; 
aͤnd it could never be intended that notice ſhould be given to both, 
becaule tis in the power ol * ok them to make a Replevln. 
| ee 
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"Tis the Dwner of the Goods that is piincipally concerned, and 
therefoze a perſonal notice to him is much better than to be 
left either at the Dwelling houſe, 02 any other notozious place up: 
on the Lands from which the Diſtreſs was taken. 

2. As to the ſecond Point, the Ac juſtifies the Sale; fo? tis 
not in the nature of a penal Law, and ſo to be ſtrialp purſuen, 
but tis a remedial Law, and muſt be confirued accozding to E- 
It p2opoſes a Gzievance, and then movides a Remedy by ap⸗ 
pꝛaiſement and Sale of Goods, ik not rgp as within a certain 

time therein limited. 11 
CThis Appzaiſement was made oy J4 

Conſtable in the pꝛelence of the other, and the concurrence of 
both oz either of them ſeems not to be (o neceflary in any thing 

relating to the Appꝛaiſement, as to the giving the Dath to the 
Appraiſers, 

The Conſfable is a known Officer in the Law; all which he is 
required to do by this Aa map be done by parol, viz. he map 
give ditegions that the Appzaiſement may be duly made; und 
therekoze his pꝛeſence only is ſufficient. 

His Aſſiſtance is fo2 the Benefit of the Landlod, in onder to 
vꝛe vent any Beach of the Peace, and fo? that reaſon this Law 
ought to have the moſt favourable Conſtruction that can be made. 

A (mall matter will amount to an aiding oz aſſiſting in a crimi⸗ 
nal matter, but much ſmaller in a civil Aa, eſpecially where tis 
fo2 the Benefit ofthe Party 3 and here the Conſtables of both 
Hundzeds being peſent, and one adminiſtring the Dath in the 
pelence of the other, ſhews this was not only the Conſent, but 

the Act of both, fo2 they both had Authozity to do it; and tis ſuf. 
ficient if done by one, becauſe there was no neceſiity of admint- 
firing two Daths. 

Neither it is material that the Conftable of Andover was out 
of his Hundzed, becauſe he having a ſufficient Authozitp given him 
by the Statute map execute it in any place; and tho he ſhould ad. 
miniſter an Dath out of the Hundzed, the Court will make a Con- 
ſtrucion ot the Statute lo as to give a Remedy to the Party, if 
no tnconventence is likely to enſue. 

Chen as to the dziving of the Cattel ont of the Pundzed, tis but 
one Diſtreſs, and muſt be taken asſuchz and the dziving, &c. ts 
but the Continuance of the taking, 


Curia 


direulon ok one 
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Curia. Notice to the Dwner is cufficient, if not, tis ſupplied 
after a QUerdict by the woꝛds juxta formam Statuti notitiam dedirs 
&c. 
It ſeems to be at the Elecion of him who diſtrains, to give 
notice either to the Tenant, oz to the Owner of the Goods. 
Then as to the Oiſtreſs, tho it was taken in two Þundeds, 
they being contiguous, tis but one entire Oiſkrels, eſpecially ſince 
it was taken at one and the ſame time, and fo2 one entire Rent, 
and it ought to be put in one Pound; and therefoze the place 
res the Diſtreſs was duven, is the pꝛoper Officer within this 
tatute. 

In Treſpals fo taking of his Cattel in D. theDefendant juſtified ach. 60. 
ko Damage feaſant in his Freehold in S. from whence he bꝛought 
them to the Pound in D. and traverſed, that he took them there, 
this was adjudged repugaant, becauſe the d2ziving them to the 
Pound in D. was only a continuance of the firſt taking, 

Judgment was given fo2 the Deſenvant: 


Rex & Regina verſus Walcott 4. . Ha 
Ltd » £R: FT or 2 


: Writ of Ertoz was byought by John Walcort tö kcbertg an Se in ee 
Attainder fo2 a Treaſon committed by Thomas Walcott Parliament > 
bis Father. Op - 
Panp Etroꝛs were aſſigned, this Cafe depending ſeveral 
Terms in Court, but the moft material Erro2 was in the Judg- 
ment it ſelf, viz. quod interiora ſua extra ventrem ſuum capian- 
tur, omitting ipſoq; vivente comburentur. 

Theſe woꝛds upon the firft Argument (ſeemed very eſfentfal, 
and ſeldom 02 never omitted in any of the Preſidents of Judg: 
ments fo2 Treaſon, | 

Thoſe who claimed the Eſtate under the King's Gant, per- 
ceiving this to be of ſome weight, did in another Term move, 
that Pꝛ. Tanner Clerk of the Indiaments fo2 London, might at- 
tend, which he did, and pꝛoduced the Reco2d of the Attainder of 
Mz. Walcott in Court, and alſo the Indictment upon which he 


was tried; and it appearing that thoſe wozws were amongſt the 
Minutes taken by him, and indoꝛſed on the Indicment, it was 

pꝛaied that the omiſſion might be rectified, and the Reco amend- 
ed by the Js 
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which was the true reaſon of making the Statute of 29 Eliz. cap. 


But this was oppoſed by the Council on the other ſive, becauſe 


_ if theſe woꝛds ſhould be inſerted, there would be then two Re- 


co2ds below 3 and it could not be a queſtion upon which of thoſe 
wozds this TUrit was bzought ;: fo2 certainly it muſt be upon the 
Recopddentred at length, and ſetled- by Advice of Council, and 
not COIN theſe ſhoꝛt Minutes taken by the Clerk, 

In the 14th pear of Caroli I. a Man was attainted of Murder 
befoze the Juſtices of Alliſe, he bzought a Writ of Erroz, and aſ- 
ſigned foz Cauſe, that the Recodd certified by the Clerk ok the Al- 
ſile, was, viz. That he was indicted befoze the Juſtices, &c. on 

the 18th of March, and tried befoze the 20th of the ſame Month, 


which was an Erroz in fac, becauſe it div not appear that there 


was any Continuance entred between thoſe days, and tho it was 
only a Milpziſſon in the Clerk in tranſcribing the Recozd, pet 


the Court would not ſuffer it to be amended, it being a Criminal 


Caſe.. 


Ik there is an Erro2 in dawing up the Recow, this Court can- 
not amend it, but it muſt be done by that Court where the Judg- ⸗ 
ment was given. 


*Tis true, a Recozd of B. R. may be amended by another of the 


Common Pleas, but the reaſon is, becauſe of Diminution al- 


ledged, which cannot be to the Seſſions of Goal delivery. 

The Recozd not being amended, it was thus argued fo2 the 
Plaintiff in the Mrit of Erroz, viz. That the omiſſion of theſe 
wozds was in a neceſſary, and not in a fozmal part of the Judg⸗ 
ment. 4+ | 


But in criminal Caſes, even matters of koꝛm are ellential, and 


fo held in this Court in the Caſe of the King and Tucker; and 


certainly if- the Law takes care that the Indicments Gould be 
exad in fozm, a much greater Care ought to be taken in the 
ſubſtantial parts of the Judgment. 


Ever ſince the Reign of H. 7. in almoſt all the Preſidents theſe 


wozds are in the Judgment: There are ſome few Caſes where 


they are omitted, but thoſe were either dzawn up in haſte, 02 might 


be purpoſely left out, when the King's Pardon was intended koz 
the Criminal. 


'Tis likewiſe true, that this is Treaſon at the Common Law: z 


and that the Statyte of Ed. 3. pzeſcribes no fozm of a Judgment 


in Treaſon, but pet this Judgment ſhall not be confozmable to 


_ thoſe at the Common Law befoze the Reign of H. 7. becauſe all 


thoſe Judgments were defective, and entred only in ſhozt Notes, 


2. tu 
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2. to confirm all Attainvers of Treaſon made befoze that time, 
which (as the Statute takes notice) were either defeaive by 
_ Corruption, 02 negligent keeping the Recos. „„ 
The like map be laid of the Vear- Books, which mention only * H. 7. 24. 
ſome ſhozt Notes of the Judgments in Treaſon; 'tis true, that 
of Humfrey Stafford fs at length, but that Book and Brook in 
ab2idging of it are both miſtaken 3 fo2 the Roll is, that ante mor- 
tem corda ſcindantur. 
Judgments in Treaſon, which is the higheſt Dffence that can 
be committed, ought to be certain and very eran, they were ne- 
ver pet diſcretionary, fo2 that would be to give the Judges a 
Power to favour ſome, and pzonounce moze ſevere Sentences a- 
gainſt others, which they never did, oz will under tale to do; they 
only are to give ſuch Judgments which are directed by Law. 
Some Gariances map be found both in my Loꝛd Coke and 
Juſtice Stamford in Judgments ot Treaſon, but they differ only in 3 Inft. 210, 
immaterial Circumſtances, ſuch as dzawing on a Purdle, &c. but 211. 
agree in all other parts; and where they are entred at length, theſe Co. Ent. 
wozds are always inlerted. | . 


= * 5 699. 
So that thele wos are neceſſary oꝛ not, if not neceſſary, then f 5 


| thoſe Judgments in which they are inletted, are all wzongful ; 413 b. 


but if neceſſary, then the omiſſion of them is ſhoꝛt of what is re- 
quired by Law, and by conlequence the Judgment is errone- 
MK 8 e 


E contràa. Thoſe who argued fo2 the King, held, that dzawing; 
hanging and quartering are the ſubſtantial parts of the Judg- 
ment, and the other wows are only in terrorem, and map be 
therefoze omitted. e | 5 „ 

That the Pꝛeſidents of Judgments in Treaſon are various, 
viz. (ome things which have been acually done, as dzawing on 
the Hurdle, have been omitted in the Judgment. 4 

In that Judgment mentioned by mp Low Coke in 3. Inſt, 
quod ſeereta membra amputentur are left out, and pet thoſe wozbs 
are neceſſary in the Execution of the Judgment it (elf, 

They are inlerted in the Judgment in Stamford, but the Pꝛince Fleta 1b. 1. 

of Wales his Cale doth not agree either with my Lozd Coke oz cp. 16. 
Stamford, fo? the Judgment there is only combuſtus, &c. but doth * It. 195. 
not ſap in conſpectu ſuo. 5 55 

In all the antient Pꝛeſidents theſe wozds are left out, and 
with great reaſon; fo2 tis inconſiſtent in nature fo2 a Man to be 
1iving after his Entrails are taken out of his Body, . 

my 123 1 
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31 Car, 5 
Rot. 1. 
Rot, 340. 


Jn 26 Car. Rot. 56. in the Notes of the Clerk ofthe Peace ot 
Middleſex theſe wozds are omitted. 


So they are in Owen's Caſe, where the Court recited the Judg- 
ment at large. 
Che Statute of 25 Ed. 3. enacts what ſhall be Treaſon, vet 
that is but declarative of the Common Law, and menttong no 
expꝛeſs fozm of a Judgment fo2 that Dffenice ;' ſo that notwith- 
ſtanding that Ac, the Judgment in Treaſon muſt be as it ſtood 
at the Common Law. 

Ik Co, rhere is no certain Judgment fo) this Crime found in 
anp of the ancient Law Books, fo2 they vary from the Recows, 


and differ from each other. 


It the Judgment in Sramford is Law, which agrees with this, 
ſaving only in the omiſſion. of theſe woꝛds, then my Lozd Coke fs 
miſtaken by leaving out that Circumſtance of dzawing upon a 


Purdle. 


From this it may be reaſonably collected, that he had ſeen all 
the Recows; and upon conſideration of the Judgments, it was 
his Opinion, that they did and might differ in kom accoꝛding to 
the Circumſtances of the Caſe. 

But if either the Year-Book of H. 7. o the abxdgment of that 
Cale is Law, then Stamford and mp Lom Coke are both miſta- 
ken; the Judgment there is at length, tis that he be ſent back 
to the Tower, and put upon a Þurdle, and dzawn thzough Lon- 
don to Tyburn, and there hanged ; that his Þeart be cut out be. 


foze he is dead, his Head cut off, and his Body divided into four 
parts, and left to the Till of rhe King. 


Now this Judgment differs in many things from the Judg- 
ment in mp Loꝛd Coke, fo2 tis not ſald quod ſuſpendatur per 
collum, no2 quod vivus ad terram proſternatur, no; quod interiora 
ſua extra ventrem capiantur, ipſoque vivente comburentur. 

'Tits true, the Judgment in the Earl of Lieceſter's Caſe agrees 
with that in the 3d. Inſt. but in Anno 5 R. 2. a Man was con- 


picked befoze Treſilian Chief Juſtice, fo2 conſpiring the Death 


ok the King, and the Judgment was, quod viſcera de corpore 


ſuo extrahantur, & igne comburantur, which might be after he 


was dead. 


J2etther have theſe woꝛds been in all the later 12eſidents, but 
if they had, it can be no Objecion in this Caſe, becauſe this 


Judgment is at the Common Law, and therekoz to argue from 


modern ene. is not to the Purpoſe. 
Belldes; 


S 
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 Belides, the greateſt part of theſe Recoꝛds vary from Stamford 
and my Ld. Coke, and yet they ſtand good in Law, and it can: 
not be ſhewed where the omiſſion of theſe wozds was ever objecey 
much leſs wherever an Attainder was reverſed fo} this reaſon. 
Therefoze if this Judgment ſhould be erroneous fo2 the cauſe 


now objeaed againſt it, manp moze map be reverſed fo? the omiſſion 


of moze material Circumſtances. 


Curia. The Attainder ought to be reverſed fo) the omiſſion of 
theſe woꝛds. 


As this is the greateſt crime, 10 it deſerves the greateſt Punich⸗ 


ment, and it ſeems very agreeable to natural Juſtice that there 
ſhould be ſome pꝛopoztion between them. 

Now tho Death is ultimum ſupplicium, pet that is the Juniſh- 
ment fo2 telony, which is an Oftence of a leſs nature, therefoze 


Treaſon ſhould be puniſhed not only cum ultimo ſupplicio ſed cum Smith de 
aggravatione pœnæ corporalis, vel. cum pœna qua nulla aſperior, Rep. Ang. 
becaule tis a Crime committed againſt the Body Politick in the 245: 


Perſon of the King who is the Þead of the Kingdom, and of Finch'sLaw, 


whole pꝛeler vation the Law takes (o great care that it punicheth cap. 28. 
the very intention to commit Treaſon againſt him, but no Ban 12 H. 8. 13, 


can be guilty of a Felony without an Ac done. 
CUhen the Law of England appoints a particulat Judgment 


fo? an offence, tis not in the Power of the Judges to alter it ei- 


ther by any addition o2 diminution. 
Cis true there is no Act of Parliament (as has been obſerved) 


which appoints a fozmal Judgment in High Treaſon, then it muſt 


be conſidered what Judgment was direged by the Common Law 
in ſuch caſes, and it will appear that the Pꝛeſidents koz above 


200 years have been unifozm without the omiſſion of thoſe words, 


dn ſome of the lame impo2t. 


tingron's Caſe where it is, That he be cut down alive and his En 
traiis taken out of his Body and burnt. 


In Humfrey Stafford's Caſe tis in the Pear-book of H. 7. quod 


ante mortem cor ſcindatur; and Brook in abzidging of that TCaſe men. 
tions the Judgment more fully, viz. he tells us it was, Quod ante 


mortem corda ſcindantur, which compꝛehends all the internal parts. 


The next Attainder was of Edmond Bohun Duke of Bucking- 
ham; it was Anno 13 H. 8. tis mentioned in Stowes Chronicle, 
p. 513. and the Judgment is with thele words. 


/ 


Jn 


Theſe were mentioned, viz. in 1 H. 4. 1. in the Earl of - 


Hill vw. in B. R. „ 


fol % © +I "Anno 3 E 6; John Bury"! was attainted; 'tis mentioned in 
wy Lv, Cokes Entries with theſe woꝛds. 
fol. 387. Anno 1 Mariz Robert Dudley was attainted, tis pleaded fit 
the Earl of Leiceſters Cale in the Commentarles with theſe woꝛds 
Mntyat Judgment. 
fol. 182. Then Juſtice Stamford in hts Bock of the Pleas of the Crown, 
which he wrote Anno 2 Eliz. mentions a Judgment in Þigh Trea- 
ſon, with woꝛds which amounts to the ſame ſenſe, Viz. That his 
Entrails be burnt in his view: 
'Tis ſo likewiſe in the Cale of John Littleton which happened 
{01.42 2,423, Anno 43 Eliz. tis pleaded in my Ld, Cokes Entries, and lo is 
the Judgment in his 3d Inſtitutes, 
And then in the Cale of my Ld, Stafford, which was 33 Car. II. 
it was debated what Judgment ſhould be given againſt him, and 
a Motion being made that he ſhould have Judgment to be behead: 
ed, 10 of the Judges were conſulted if any other Judgment 
ſhould be given than what was uſual in ſuch Caſes, whether it 
would wozk an Attainder of Blood, they were all of opinion that 
they could not take notice of anp Judgment in the King's Courts 
dat what was appointed by Law, and thereupon the Loꝛd high 
Steward pzonounced the ozdinary Judgment, viz. that his Bowels 
ſhould be ripped up befoze his face and thzown in the fire. 
- - 9s to the Objections and Preſidents pꝛoduced to maintain a 
contrary Opinion they may receive this Anſwer. 


_—_ 


Obj ect. Firſt, That this Judgment is not erroneous by reaſon 
.of this Omiſſion, becauſe the wozds, viz. vivus ad terram proſter- 
natur are of the ſame (ſenſe and ſignification. . 
Anſw. Thole woꝛds are in all the Pꝛeſidents cited before, but 


would not have been ſufficient if the ſubſequent woꝛds, VIZ. ipſoq; 
vivente comburentur had been left out. 


15 


Object. Che Cale of David Pzince of Wales has been objec- 
ed, which happended Anno 9 Ed. 1. tis mentioned by Fleta, 
that he detractus ſuſpenſus decollatus diſmembratus & combuſtus 
fur, but doth not lay in conſpectu ſuo. 


Anſw. This was a Judgment in Parliament which differs 
2 Inſt. 195. fromthe uſual Judgments not only in this, but in many other 
things, as may be (een in Cotton: s Abridgment, 401. 


Lib. 1. c. 16. 
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Cbhere are 20 other Judgments in Treaſon befoze the 25th of 


Ed. 3. in which theſe wozds are omitted, bur it doth not appear 


* * Books ko; what Species of Treaſon thoſe Attainders 

But thoſe Judgtnents were not only defective in this, but in 
many other parts thereof; fo2 tis not mentioned in any of them 
where the Quarters ſhall be diſpoſed, &c. | 

So in thoſe Judgments in 21 R. 2. Rot. 22. and in Eaſter 
Term againſt Henry Roper there was the ſame defect; and in 
Zouch and Maners Cale it was defective in moze Particulars, 
Viz. Quod Secreta membra amputentur & in igne ponantur, quod 


interiora extra ventrem capiantur & in igne ponantur & ibidem com. 


So that theſe and all other Pꝛeſidents which can 02 map be p20- 


duced befoze the Reign of H. 4. ſignify but little to pzove theſe | 


wozds map be omitted in Treaſon fo2 conſpiring the Death of 


the King, becauſe in thoſe days they were very negligent in en⸗ 


tting of Judgments,and therefoze (as has been obſerved) the Sta- 
tute of 29 Eliz. was made to confirm thoſe irregular and miſta- 

There map be ſome Judgments of a later date pꝛoduced, where- 
in theſe wozds were left out, it map be in the later end of the Reign 
of Ring Charles II. but they were againſt Popiſh Recuſants, who 


had neither Lands oz Goods to fozfeit, and ſo little care was 


likewile taken in entring of thoſe Judgments. 15 
Che giving of Judgment againſt Balefacozs is part of the Con- 
ſtitution of the Government, and therefoze it was (ſomething ex- 
traowdinary to affirm at the Bar that Judgments in High Trea- 
= were diſcretionary, which indeed is only a ſofter wo2d fo2 
arbitrary, 8 5 EE 
Ik — Doctrine ſhould once pafs fo2 Law, then the Courts which 


give Judgments might make new Punichments as they ſhould 


think mote ſuitable to the Crimes; they might pꝛonounce a Jewiſh 
Judgment, viz. that the Dffender ſhould be ſtoned to death; oz a 
Turkiſh Judgment, that he chould be ſtrangled; oz a Roman 
Judgment, that he ſhould be murder'd ; oz a French Judgment 
that he ſhould be bzoken on the TUheel ; all which are contrary to 
the known Laws of this Realm. = 

This being then an eſſential part of the Judgment ſetled and 


flated by the Common Law of England, the omiſſion of theſe 


woꝛds makes it void. 


Like the common Caſe of a Judgment in an Aſſumpſit fo2 $1. 


TH —- Damages 


rn 


— 385 8 
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a 8 and 2 d. Coſts: The Entry was thus, ſſ. Ideo 77 


eſt &c. quod (the Plaintiff ) recuperet damna ſua per jurat. &c. 
aſſeſſ. ad octo libras necnon 20 8. pro miſ. & cuſtagiis de incremen- 
to &c. omitting the 2 d. foꝛ Coſts aſſeſſed by the Jury, which is 
not helped 02 included by the encreaſe, that is, by the Ag of the 


Court ex officio,. f02 which KBeaſon the Judginent is errone- 


ous, 


Laſtly, This reaſon was added to the authonties befoze re- 
cited, viz. if this omiſſion in the moſt ſevere part of the Judg:- 


ment ſhall not be Erroz, then thoſe Judgments which have theſe 


Mozds cannot be ſuppozted, becauſe a heavier Puniſhment is by 
that means inflicted on the Subject than allewed by Law, and 
map fo? that reaſon be reverſed. 

Therefoze it muſt of neceſſity be, that thoſe wozds make a ne- 
ceſſary part of the Judgment in High Treaſon, and the omiſſion 


of them makes it erroneous, 


Cro. Car. 


102. 


Neither is it impoſſible in Nature (as hath been objeced ) that 
ſach a Judgment ſhould be executed; fo; Colonel Harriſon, one of 
the Regicides was cut down alive, and after his Entrails were 
taken out of his Body, he roſe up, and wn Strength enough 


left to firike the Executtoner. 


The Judgment was reverſed. 
Hunt verſus Braines. 


Hill. 6. Not. 411. 


5 
N Replevin koz raking hems 3 & averia Kc. Che Deen. 


dant made Cognizance fo2 the taking of averia only, foz 
that a Rent charge of 100 l. per Annum was granted out of the 
Lands, &c. payable half-yearly at Michaelmas and Lady-day, 
that 33 |. parcet of 50 J. fo2 half ayears Rent being behind and 
unpaid; he viſtrained, and ſo juſtifies the taking; inde petit ju- 
dicium & retorn. averiorum bonorum & catallorum predict, 

Apon a Demurrer to this Avowyy, it was held to be inſufficient, 
becauſe he did not Chew when the other 171. was paid ta make 
up the half pears Rent. 

Belides, the Action was bought fo2 taking bona catalla & 
avcria, and the Defendant avowed the taking of averia only, 
which is an Anſwer only fo2 the live Cattle, and not foz the whole; 
and {02 theſe Reaſons the Plaintiff mw Judgment. 


De 


ermino Paſchæ. 


Anno 7 W. III. Regis in Banco Regis, 1 695. 


Williams, Executor of Malliſh, 2 verſus Caty Under- 
ſheriff of Wilts. 


wer Plaintif, as Executo? to Melliſh, bꝛought an Agi 
on on the Caſe againſt the Defendant koz a falſe Re- 
tozn, ſetting fo2th, that his Teſtatoꝛ 4 Jacobi had re: 
covered a Judgment againſt one Smart fo2 140 l. and 
that he ſued out u Teſtatum Fieri fac. againſt him, which he de- 
livered to the Defendant, who made Erecution , and levien 
Goods, &c. to the value of 101 1. and retozned, that he had levied 
only 191. 19 8. which he was ready to pay; and that he had moze 
Goods fn his Poſſeſſion, to the value of 40 J. which remained 
with him pro defectu empcorum, whereas in truth he had lebied 
moꝛe. 

That afterwards Melliſh the Teſtato) died, and fo2 this kalte 
Retomn the Plaintiff bzought an Action, and had a Uerdic. 

And now it was moved in Arreſt of Judgment, that the Plain 
tiff, as Erecutoz, could not maintain this Aion, becauſe it was 
a perſonal Tozt done to his Teſtatoz, fo} which the Executoz 
could have no Remedy after his Death. 
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id Car. In Hillary Term 8 Caroli, this was made a Doubt in the Caſe 


© 297. ofPurſtow and Prince, but my Lom Rolls in abudgin 


. | g of that 
= 21pat913. Caſe tells us, that the Aion would not lye. 5 | 
. * E contra. It will not be denied, but that an Action of Debt 

5 will lpe againſt a Sheriff ko: Monep levied by vertue of an Exe⸗ 
teuntion, and-ndt- anſwered to the Creditoz ka tho- thete is no 
| _ Hob. 206. acuaj Conttatt between the Sheriff and the Creditoy, pet Debt 
will lye upon a Contract in Law; becauſe when the Boney is le- 
vied, the Aion ceaſes againſt the Defendant, and is transferred 
| to the Sheriff, and if it could not be recovered of him, there 
4 5 - would be a mantteſt Inſurp done to che Party, = | 
It cannot be pzoperly ſaid in this Caſe, that there is any actual 
_ IF  cUrong 02 Jnjury done to the Perſon of the Teſtatoz 3 fo? if ſo, 
. then moritur cum perſona, but tis an Injury done to his perſo- 
Mp nat Eſtate in which he is repꝛelented by bis Executoz, and there. 
4.8 4 Ed.3.c.13.foze he may maintain this Aaton within the Equity of the Statute 
2 die bonis aſportatis in vita Teſtatoris, which gives him an Action 
5 ol Treſpaſs foz a IUrong done to his Teſtatoz. 
FF N An Executoꝛ map have a Replevin oz Detinue fo2 taking of 
sx ch 187. Soods in the life-time of his Teſtaror, becauſe the Property ſtill 
* one 173. continues, and (o doth the Wrong to his Eſtate in this Cale. 
"MY | Therefoze it hath been held, that he may have a Trover fo; anp 
; Converſion in the life of the Teſtator, and likewiſe an Eſcape 
up0n mean Pꝛocels, becauſe the Body of the Paiſoner being a 
4 Pledge fo2 the Debt, the Executoz might be otherwiſe without 
x any Remedy. TY 
: So he may have Debt againſt a Pariſhioner fo2 not ſetting out 
| of 19 in the time of his I cſcator, becauſe the Statute makes 
it a Duty. 3 1 3 
Eberekoꝛe tho tis ttue, that a perſonal Acion dies at Com- 
: mon Law with the Perſon, yet upon the Equity of this Statute 
aCUrong done to his Eſtate ſtill remains. 1 2 
| Judgment was given foz the Plaintiff niſi cauſa. 
i Gibbons verſus Pepper. 5 
N Aſſault and Battery the Defendant pleaded, that he was 
riding on a Hoꝛle in the High way, and that on a ſudden Frighc 
the Þozſe ſtarted and run pon the Plaintiff, who continued in 
| the way after he was called to go out, which wag the ſame Al- 

5 luult. 3 To 

8 : 80 | 
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"To this Plea the Plaintiff demurred, and it was moved in be- 
half of the Oefendant, that what he had pleaded, was a ſufficient 
1 fo? it was no negled in him, and the llchietk done was 
inevitable. 

CTis like the Caſe of Weaver and Ward, where in Treſpaſs gc. Hob. 134- 
ſault and Battery, the Defendant pleaded, that he was a Train- 1 ons 
ed Soldier, and that he and the Plaintiff were under one Cap. Moor $64. 
tain, and in muſtering he diſcharged his Gun, which caſualicer 
& per infortunium & contra voluntatem ſuam did hurt thePlaintiff; 

- and it was there held, that if the Deſendant had pleaded that he 
could not have avoided it, oz that the Plaintiff had run croſs 
the Gun when it was diſcharging, 02 had ſer fozth the Circum- 
"ſtances ſo that it might appear to the Court to be inevitable, 
that (ſuch a Plea had been a ſufficient Juſtificatton. 

But it was anſwered, that Caſe was not parallel with this, be⸗ 
taule the Fact was confeffed there, but the Battery is not an- 
ſwered here; he ſhould have pleaded the General Jfſue, fo2 if the 
Doſe run away againſt his lilli, he would not have been found 
guilty, becauſe in ſuch Caſe it cannot be ſaid with any colour 


ol Reaſon.to be a Battery in the Rider, The * had Judg 


me . 


Perrier verſus Arnaud. 
Hill. 6 Will. Rot. 4 16. 


Ndebitatus aſſumpſir, the Defendant pleaded, that the Plaintiff 
was alienigena in Regno Franciz ſub Ligeantia adverſarii Do - 
mini Regis, &. ORIUNDUS. 
And upon a Demurrer Exception was taken to this Plea, be- 
caule tis not a direct Affirmative that the Plaintiff was alieni- 
gena, it ſhouid have been Natus, and not oriundus, 


Curia. Jn a Real Action the wozd Alienigena had been well 
enough, but ſome doubt being made whether it was ſo in this 


Caſe, a farther day was taken to conſider of it; and afterwards Ent. 252. 


ſome Preſidents being cited out of Raſtal, where the wozy natus box. b 
was ſupplied by oriundus, the Plea was held good, Zack 


St. Leger 
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St. Leger verſus Pope. 


Dominus Rex & Domina 
Regina mandaverunt di - 
lecto & fideli ſuo Geor- 
gio Treby militi capital. 


Juſtic. ſuo de Banco bre- 


ve ſuum clauſum in he 
verba, viz. 5 


A Vlielmus & Maria, &c. 
] Reſponſ. Georgii Tre- 
by militis capital. Juſtic. infra- 


nominat. Recordum & proceſ- 
ſum loquelæ unde infra fit 
mentio cum omnibus ea tan- 


gen. coram Domino Rege & 
Domina Regina ubicunque &c. 


ad diem infracontent' mitto in 


quodam Recordo huic brevi 
annex. prout ulterius mihi præ- 
cipitur Georg. Treby plita. 
itrotulat. apud Weſtm. coram 
Georgio Treby milite & ſociis 
ſuis juſticiariis Domini Regis 


& Dominæ Reginæ de Banco 


de Termino ſancti Michis. An 
no Regni Domini & Dominæ 


Middleſex ſſ. Johes. St. Le- 
ger nuper de parochia ſancti 
Martini in Campis in Com. 
præd. Armiger alias dict᷑us 


John St. Leger of Donocale 


Eſq: ſummonitus fuit ad reſ- 
pondend. Rogero Pope Ar. de 
plito. quod reddat ei centum 
& ſeptem libras & decem ſoli- 


dos quos ei debet & injuſte de- 
tinet &c. Et unde idem Roge- 
rus per Johannem Oliver At- 
torn, ſuum dicit quod cum pre- 
dict. Johannes St Leger & Ro- 

gerus Pope octavo Die Julii 


Anno Domini milleſimo ſexcen⸗ 


teſimo nonageſimo primo apud 
paroch. ſanct. Martini in campis 
in comitatu Middelſex Latrun- 
culis luſer ad ludum Anglice 
vocat. Back Sammon cumq; 
ad ludum illum præd. Rogerus 
adtunc & ibm. uno jactu jecit 
quatuor ſuper unam aleam & 
quatuor ſuper alteram aleam 
Anglice threm two Fours 
cumq; ſugerinde præd. Rogerus 
adtunc ibidem tetigit & 
paulatim movebat duos latrun- 
culorum ſuorumAnglice two of 
his Table-men ſed non amo- 


vebat illos a ſtatione ſua Ang- 


lice from the Point they ſtood 
on cumque ſuperinde adtunc 


& ibidem pignore certat. fuit 
Willielmi & Mariæ Dei gratia 
&c. quinto Rot. 337. 


Anglice a Wager was laid in- 
ter predict. Johannem St. Le- 
ger & preiat. Rogerum modo 
equenti videlt. quod præd. Ro- 
gerus ſolveret prefat. Johann 
St. Leger centum & quinqua- 
ginta nummos aureos Anglice 
vocat. Guineas ſi przfat' Roge- 
rus tenebatur jure luſus illius 
amovere Anglice to Play du- 
os Latrunculos illos quos ita 
movit quodque præd. Johannes 
| St. 
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St. Leger ſolveret prxfat. Ro- 
gero centum nummos aureos 
i præd. Rogerus non teneba- 
tur jure luſus illius amovere 
Anglice to Play duos latrun- 
culos illos quos ita movit & 
3 Johannes St. Leger & 

ogerus adtunc & ibidem pro 
determinatione pignorationis 
illius Anglice of that lager 
poſuer. ſe ſuper judicium A- 
trienſis Anglice of the Goom 
Potter of England cumq; præd 
Johannes St. Leger eiſdem die 
& Anno ſupradict. apud paroch 
5 per ſcriptum ſuum ſigil- 
o ſuo ſigillat. Curiæque dicti 
Domini Regis & Dominæ Re- 


ginæ nunc hic oſtenſ. cujus dat. 


eſt eiſdem die & Anno cog- 
novit pignorationem præd' An- 
glice the laid (Nager & pred 


Johannes St. Leger per idem 


ſcriptum obligavit ſeipſum ſol- 
vere præfat. Rogero Pope vel 
ordini ſuo Centum nummos 


aureos Anglice vocat Guineas 
quando Atrienſis Anglice ſo 


loon as the Gwom Potter 
adjudicaret Anglice ſhould give 
bis judgment in caſu illo fi 
accideret quod judicium illud 
foret contra præd Johannem St. 
Leger & idem Rogerus in fact. 
dicit quod poſtea poſt con- 
fectionem ſcripti præd' & an- 
te impetraconem brevis ori- 
ginalis præd. Rogeri in Curia 
hic ſcilt. 31 Die Julii Anno 
Domini 1691 ſupradicto qui- 


dam Thomas Neale Armiger. | 
tempore confectionis ſcripti Pope one hund2ed 


predict. & diu antea & abin- 


inde adhuc exiſten. Atrienſis 
Anglice the G200m Poxter 
of England in caſu præd' ad- 
judicavit contra præd. Johan- 
nem St. Leger ſcilt. qd” pred. 
Rogerus non tenebatur jure 
luſus illius amovere Anglice 
to play duos latrunculos illos 
quos ita moviſſet niſi moviſſet 
illos a ſtatione ſua Anglice off 
from the Point quodyg, cen- 
dum nuinmi aurei Anglice vo- 
cat. Guineas tempore confec- 
tionis ſcripti prad. & diu antea 
fuer. & adhuc exiſtunt valo- 
ris prædictarum Centum & 
ſeptem librarum & decem ſoli. 
dorum ſcilt. apud parochiam 
præd. in Com. præd. unde præd 
Johannes St. Leger adtunc & 
ibm. habuit notitiam præd. 
tamen Johannes St. Leger licet 
ſepius requiſit. præd. Centum 
& ſeptem libras & decem 1o: 
lidos eidem Rogero non red- 
didit ſed ill. ei hucuſq; reddere 
omnino contradixit & adhuc 
contradicit unde dicit quod 
deteriorat.eſt & dampnum her. 
ad valentiam 40 l. & inde 
producit ſectau &c. 

Et præd. Johannes per Ed. 
mundum Haberfeild Attorn - 
ſuum ven. & defend. vim & 
injuriam quando & Cc. Et petit 
auditum ſcripti præd. & ei 
legitur in hæc verba ſſ. J John 
St. Leger of Donocale Eſq; 


do own that J have betted with 


Lieutenant Colonel Roger 


Guineas 
againſt 
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againſt an hundzed and fifty, 


concerning a Diſpute ariſing 
on the manner of playing a 


Caſt at Back-gammon, which 
is ſtated and ſigned by us both, 


and Captain Francis Chantrel, 
and referred to the Deciſion 
of the Gzoom Pozter of Eng- 


land. And J do by theſe Pꝛe⸗ 
ſents oblige my ſelk in the 


Wow and Honour of a Gen- 


tleman, to pay unto the ſaid 


Roger Pope oz his Over, oz 
whom he appoints to receive 
it, one hundzed Guineas ſo 


ſoon as the Ozoom Potter 


Dives his Judgment on the 


Caſe; if it lo happen that the 
Judgment be againſt me. 
The queſtion to the Gzoom 


Poꝛter is ſfated under the Let⸗ 


ters of A. B. and C. John St. 
Leger is meant by A. and Ro- 
ger Pope by B. Given under 
my Hand and Seal this 8th. 


dap of July 1691. Quibus 
leis & auditis idem Johannes 


dicit quod ipſe de debito præd. 
virtute ſeripti præd. onerari 
non debet quia dicit quod in 
ſtatuto in Parliamenti Domini 
Caroli ſecundi nuper Regis 


Angliæ inchoat. apud Weſtm. 


in Com Middleſex octavo 
Die Maii Anno Regni dicti 
Domini nuper Regis decimo 
tertio & per diverſas Pro- 
rogationes & adjournament. 


ibid. continuat. uſq; decimum 


ſextum diem Martii Anno 
Regni cjuſdem nuper Regis 
decimo ſexto inter alia au- 


thoritate ejuſdem Parliamen- 


ti ordinat. & inactitat. fuit qd. 


ſi aliqua perſona vel perſonæ 
ad aliquod tempus 7 


pora poſt viceſimum nonum 
diem Septembris in Anno 
Domini 1664. luderet ad & . 


cum pictis chartis Anglice 


Cards aleis latrunculis &c. 
( reciting the - Statute. ) 
Prout per eundem actum in- 
ter alia plenius apparet & idem 


Johannes in facto dicit quod 
poſt 29 diem Septembris Anno 


Domini 1664. ſupradict. & 


ante confectionem ſeripti præd. 
{cilt. præd. octavo die Julii 


Anno Domini 169 1 ſupradicto 
apud paroch. præd' in Com. 


præd. ipſe idem Johannes & 
præd. Rogerus ludebant cum 
aleis ad quendam ludum vocat. 


Back Gammon quodq; præd. 


Centum nummi aurei vocat. 


Guineas in pred. ſcript. men- 
conat. adtunc & ibm. ad unum 
tempus & unum congreſſum 
Anglice meeting fuerunt pig- 
norat. Angilce betted per e- 
undem Johannem cum præd 
Rogero & perdit. in luſu illo 
& non cum vel pro pecuniis 
depoſit. Anglice ready money 


quodque præd. centum num- 


mi aurei vocat. Guineas tem- 


pore pignorationis illius Ang- 


lice at the time of the laid 
Bett necnon tempore adjudi- 


cationis in narratione præd. 


Rogeri per Thomam Ncale 
in eadem narratione menconat. 


* 


fieri ſuppoſit. fuerunt valoris 


ultra 
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ultra ſummam centum libra- betted idem Johannes poſtea 
rum viz. valoris centum & ſep ſcilt. prædicto octavo die Julij 
tem librarum & decem ſolido- Anno Domini millimo. ſexcen- 
© rum ſuperius petit. viz. apud teſimo nonageſimo primo ſu- 
parochiam pred. in Com. præ- pradicto apud paroch. pred. 
dict. quodque pred. centum in Com. præd. ſcriptum præd. 
num̃i aurei tempore luſus illius in narratione prxd. menconar. 
non fuerunt pignorat. Anglice præfat. Rogero dedit ſigillavit 
betted in pecuniis depoſit. An- & ut factum ſuum deliberavit 
glice ready money neque tem- per quod ac vigore ſtatuti præd. 
pore adjudication. præd. in nar- in eo caſu inde edit. & provis. 
ratione præd. fieri ſuppoſit. ſcriptum præd. fuit & eſt va- 
ſolut. ſed pro ſecuritate ſolu- cuum & nullius vigoris in lege 
tionis præd. Centum nummo- & hoc parat. eſt verificare unde 
rum aureorum per ipſum Jo- petit judicium ſi ipſe de debito 
hannem cum ptæd. Rogero ut prædicto virtute ſcripti præd. 
præfertur pignorat. Anglice onerari debeat &c. 
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To this Plea the Plaintiff demurred, and the Defendant 
joined in Demurrer, and Judgment was given fo? the Plain- 
tiff in the Common Pleas; and now a CUrit of Erro; was 
btought, and the general Erro aſſigned, and in nullo eſt er- 
ratum was pleaded. | | WED 


St. Leger verſus Pope. 


- 


- 


eee 


pe; Plaintiff and Defendant were playing at Back: 
gammon, and the Platntiff in the Action touched the 
able-men, but did not remove them from the Points; a 
Diſpute ariſing between them ended in a Wager, which was 
reduced into TUrfting, by which the Plaintiff in Erroz was 
obliged to pay Mz. Pope an hundzed Guineas ff he was not 
bound by the Courſe of Plap, to remove and play thoſe 
ablemen he touched, and Mz. Pope was to pay him 150 
Gutneas ifhe was obliged. - Fe = 
This Mager was to be decided by the Groom Porter, who 
gave Judgment, that Y2. Pope way not obliged to play the 
Men he touched; whereupon 3 Outneas were * 
5 0 
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and Detiner, and without ad valentiam. 


for which the Action was bzought below, and upon the Statute 
pleaded Judgment was given fo2 the Plaintiff, and nom it was 
argued fo2 the Plaintiff in Erroz. 

That the Demand was wong, becauſe the Mote on which the 
Action is bought is ko? payment of Guincas ; now Guineas qua- 
tenus ſuch cannot be demanded, becauſe they are of no certain oz 
determinate value, fo2 they may be altered, added oz diminiſhed 


by Pierogative, and therefoze the Statute 5 & 6 Ed. 6. pohibits 


or ouying of Coin, becauſe no perſon can ſet a value thereon but 
the Ring 

Beſides Guineas are by Pzoclamation at 20 s. value and na 
moze, and ik ſo the Plaintiff has a Judgment fo2 moze than the 
Law allows, and this being an Engliſh Coin, you cannot declare 
fo2 it ad valentiam, &c. as tis _ fo2 fozeign Coin, in which 
Cale the Action is bzought in the detinet only, becauſe the value 
of fuch Coin is not known to the Court, and therefoze "tis uncer- 


tain what Sum ſhall be recovered. 


But ko; Engliſh Coin the Action is a lway bought in the Deber 


Ik therefore the legal value of a Guinea is 20 s. the Plaintiff ; 


| bath obtained an unlawful Judgment, viz. fo2 moze than the va- 


lue,. if it is above 20 s. then the Sum will amount to mote than 


100 l. and ſo within the Statute of gaming. 


To this it was anſwered, That the Writing doth warrant the 
Declaration and the Demand, koz if Guineas are not of the no: 


ted and Common Coin of the Kingdom, and of no certain va- 


lue, then they are as koꝛeign Coin to the Court, and thep may be 


demanded as in that caſe, ſo likewiſe in this by ſo many pieces o 


Pony valoris, &c, and in the Deber and Detinet, becauſe the va- 


lue of them is reduced to a certainty. 


But tf the demand here had been of Guineas only, without 


ſaying ſo many pieces of Gold, then it had been like the demand 
ok Dollars in Fozeign Coin, and the Action muſt have been 


bzought in the Detinet, becauſe the thing in ſpecie is demanded. 
Then as to the Statute of gaming it doth not concern this 
Action, decauſe this is a Wager, and not within the reach of that 


Law, tis not any playing, but a collateral matter concerning 
the right of a particular Game. 


No Judgment was given concerning this matter, but an Ol⸗ 


jenion was made that there was a variance between the Declara- 


tion and the Note therein ſet fo2th 3 fo2 the Anion was grounded 
on a Wager, and the Plaintiff declared that the Defendant per 


3 ſeriptum 


- ** oy 


— 


ſcriptum ſuum &c. cognovit pignorationem, Anglice the 
Wager, and upon Oyer of the CUriting there is nothing 
therein relating to ſuch an Acknowledgment, (o that he made 
that to be a part of the deſcription ot the Clziting which 
ſhould have come in by way of Averment out of ft, viz. he 
ought to have averred that the Nager in the Citing, and 
fo which the Action was bzought was the ſame Mager, &c. 
and fo? this reaſon the Judgment was reverſed 


Strode verſus Birt. 
rin. 6. Rot. 515, 


Ominus Rex & Domi- quis fuerit modo debito modo 
na Regina Mandaver. corrigi & partibus præd. plenam 
dilecto & fideli ſuo Georgio & celerem juſtitiam fieri volen- 
Treby Mil. Capital. Juſtic. de tes in hac parte vobis manda- 
Banco breve ſuum clauſum in mus quod ſi judic. inde reddit. 
hec verba, viz. Guilielmus & fit runc recordum & proceſſum 
Maria Dei Gratia, Angliæ, præd. cum omnibus ea tangen 
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Scotiz, Franc. & Hiberniæ Rex 
& Regina fidei defenſores &c. 
dilecto & fideli ſuo Georgio 
Treby Milit. Capital. Juſti · 
ciario ſuo de Banco ſalutem 
Quia in recordo & proceſſu ac 
etiam in redditione judicii lo- 
quelæ quæ fuit in Curia no- 
ſtra coram vobis & Sociis 
veſtris Juſticiariis moſtris de 
Banco per breve noſtrum inter 
Thomam Byrt & Edwardum 
Strode Armigerum & Richar- 
dum Thorn de quadam tranſ- 
greſſione ſuper caſum eidem 
Thomæ per præfat. Edwardum 


& Richardum illat. ut dicitur 
Error intervenit manifeſtus ad 


ve damnum ipſorum Ed- 
wardi & Richardi ſicut ex que- 
rela ſua accepimus nos errorem 


nobis ſub ſigillo veſtro diſtincte 
& aperte mittatis & hoc breve 
ita quod ea habeamus in Oc- 
tab. purificationis beatæ Ma- 


riæ ubicung; tunc fuerimus in 


Anglia ut inſpect. record. & 


proceſſum pred. ulterius inde 


pro errore ill. corrigend. fieri 
faciamus quod de jure & ſe- 
cundum legem & conſuetudi- 
nem hujus Regni Angliæ fuerit 
faciend. Teſte nobis ipſis apud 
Weſtm' viceſimo nono die Ja- 
nuarii An. Reg noſtri quinto. 


Paget. 


Reſponſ. Georgii Treby 
Mil. Capital. Juſticiar. infra- 
nominat. Record. & proceſſ. 
loquelz unde infra fit mentio 
cum omnibus ea tangen. coram 
Gggz Domino 


OO e re 
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Domino Rege & Domina Re- 
gina ubicunq; &c. ad diem in- 
tracontent. mitto in quodam 
recordo huic brevi annex. pro- 
ut interius mihi præcipitur. 


Geo. Treby. 


Placita irrotulat. apud 
Weſtm' coram Georgio Treby 
Milit. & Sociis ſuis juſtitiarus 
Domini Regis & Dominz Re- 
ginæ de Banco de Termino 

Sanct æ Trinitatis Anno Regni 
Domini Guilielmi & Dominæ 
Mariæ Dei gratia Angl. Scotiæ 
Franciæ & Hiberniæ Regis & 
Reginz fidei defenſor. &c. quin 

to Rot. 313. 


Somerſet ſl. Edwardus 
Strode nuper de Downeſide in 
Com. præd. Armiger & Ri- 
chardus Thorne nuper de ea- 
dem Ycoman Attach. fuerunt 
ad reſpondend. Thome Byrt de 
placito tranſgr. ſuper caſum 
& c. Et unde idem Thomas per 
Galfridum Pottinger Attorn. 
ſuum queritur quare cum ipſe 
idem Thomas Byrt primo die 
Maii Anno Regni Domini Re- 
gis & Dominæ Reginæ nunc 
Secundo & 1 5 

ſtea hucuſq; legitime poſſeſ. 
9 fuit & *. poſſeſſionat. 
exiſtit de & in uno tenemento 
continen. in ſe unum molendi- 
num fullonicum unum molendi- 
num granaticum unum clau- 
ſum paſturæ unam rodam ter- 
ræ & unam peciam terræ vo- 


cat. Wythybed cum pertin' in 


Paroch. de Shepton Mallet in 
Com præd' ac per totum idem 
tempus ipſe idem Thomas 
Byrt de jure habuiſſet & 
habere & gaudere debuiſ- 
ſet communiam paſturæ in 
mille Acris terræ vocat. Yen- 
dip Fozeſt in Com. præd. pro 
omibus averiis ſuis comunica- 
libus in & ſuper tenementa præ· 
dicta cum pertin' levan & cu- 
ban quolibet anno omni tem- 
pore anni tanquam ad tene- 
menta ſua prædicta ſpectan & 


(ORE przd' Edwardus & 
ichardus præmiſſorum non 
ignari ſed machinan' & malitio- 


ſe intenden' eundem Thomam 


Byrt in hac parte minus rite 
prægravare injurare & quam 
plurimum damnificare & ipſum 
Thomam Byrt de communia 
ſua præd. in præd. mille acris 
terræ vocat. Mendip Foꝛeſt 
& de uſu proficuo & beneficio 
inde magnopere & minus juſte 
impedire & deprivare ac ipſum 
Thomam pejorare & deteriora- 
re ipſt iidem Edwardus & Ri- 
chardus eodem primo die Maii 
Anno ſecundo ſupradicto apud 
Shepton Mallet præd. ſolum 
& fundum præd. mille acrarum 
terræ vocat. Mendip Fozeſt in 
diverſis locis ejuſdem Foreſtæ 
efloderunt & ſubverterunt & 
quamplurima antra pro cunicu- 
culis Anglice Conp-bozoughs, 
adtunc & ibidem fecerunt & 
erexerunt & cuniculos adtunc 
& ibidem in eiſdem mille Acris 
terræ vocat. Mendip Foreſt 

locaverunt 
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ay 


locaverunt & propagaverunt & 


antra & cuniculos ill. ibidem 
per totum tempus ill. cuſtodi. 
verunt & continuaverunt qui 
quidem Cuniculi quampluri- 
mam part. herbæ ibid. creſcentis 
diverſis diebus & vicibus infra 
tempus prædict. depaſt. fuerunt 


ſpoliaverunt conculcaverunt & 


conſumpſerunt iidemq; Edwar- 
dus & Richardus eodem primo 


die Maii Anno ſecundo ſupra- 


dicto & diverſis diebus & vici- 
bus infra tempus pred. in eiſ- 
dem mille acris terrz vocat. 
MBendip Fozeſt quamplurimos 
laqueos & tendiculos ibidem 
ſparſim fixerunt poſuerunt cu- 
ſtodiver. & fingi & poni pro- 
curaverunt per quod viginti 
oves ipſius Thomæ Byrt in & 
ſuper tenementa ſua prædicta 
cum pertin' levan & cuban 
per ipſum ad herbam in eiſdem 
mille acris tertæ vocat. Men. 
dip Fozeſt runc creſcen. depaſ- 
cen impoſuit uten. communia 
ſua præd' in laqueos & tendi- 
culos ill. ibidem incider. 
& ibidem capt. quampluri- 
mum damnificat. deteriorat. & 
ſpoliat. fuerunt & nullius uſus 
five valoris eidem Thomæ ad- 
tunc & ibidem devenerunt ra- 
tione quorum quidem præmiſ- 
ſorum idem Thomas comuni- 
am ſuam præd. pro ovibus & a- 
veriis ſuis prædict. in & ſuper 

tenementa ſua præd. cum per- 


tin levan & cuban per torum 


tempus prxd' habere uti ſeu 
gaudere in tam amplo & bene. 


ficiali modo prout debuit uti 
teu gaudere non poruit fed 
idem Thomas uſum poficuum 
commoditat eaſiment & benefi- 
cium Communiæ paſturæ ſuæ 


pred. in præd. mille acris ter- 


ræ vocat. Mendip Fozeſt, per 
totum idem tempus perdidit & 
amiſit ad dampnum ipſius Tho- 


mæ Centum librarum & inde 


producit ſectam, &c. 


Et præd. Edwardus & Ri- 
chardus per Henricum Godfrey 
Attorn. ſuum ven. & defend. 


vim & injuriam quando &c. Et 


dicunt quod narratio præd. ma- 
teriaq; in eadem content. minus 
lufficien' in lege exiſtunt ad ip- 


ſum Thomam actionem ſuam 


præd. inde verſus eoſdem Ed- 
wardum & Richardum habend. 


ſeu manutenend ad quam qui- 


dem narrationem iidem Ed- 
wardus & Richardus neceſſe 
non habent nec per legem ter- 
rz tenentur reſpondere & hoc 
parat. ſunt verificare unde pro 


defectu ſufficientis narration in 


hac parte iidemEd' us & Rich'us 
petunt judicium & quod præd. 
Thomas ab actione ſua præd. 


inde verſus ipſos habend. præ- 
cludatur &c. Et pro cauſis 


moration. in lege iidem Ed- 


wardus & Richardus dicunt & 
oſtendunt Curiæ hic quod 


præd. Thomas in narratione 
ſua præd. non monſtrat ali- 
quam przſcription' ſeu aliquem 


alium titulum ad communiam 


ptæd. habend. ac e 


tiam dicta 
narratio 
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narratio valde 
caret forma, 


Et prædict. Thomas ex quo 
ipſe ſufficien' materiam in lege 
in narratione ſua pred, ad aCti- 
on ſuam præd. verſus præd. Ed- 
wardum & Richardum habend. 
manutenend. ſuperius declara- 
vit quam ipſe parat. eſt verifi- 
care quam quidem materiam 
ptæd. Edwardus & Richardus 
non didicerunt nec ad eam ali- 
qualiter reſpondent ſed verifi - 
cationem ill. admittere omnino 
recuſant idem Thomas petit 
 Judicium & damna ſua occcaſi- 
one præmiſſor ſibi adjudicari 
& c. Et quia Juſtic. hic ſe advi- 


incerta eſt & 


ſare volunt de & ſuper præmiſ- 


ſi priuſquam judicium inde red- 
dant dies inde dat. eſt partibus 
præd. hic uſq;, a die ſancti Mi- 
chaelis in tres ſeptimanas de 
audiend' inde gs ſuo eo qd. 


iidem Juſtic. hic inde nondum 


&c. ad quem diem hic venit 
tam pred. Thomas quam præd. 
Edwardus & Richardus per 
Attorn ſuos præd. & ſuper hoc 
viſis præmiſſis & per juſticiar. hic 
plenius intellectis videtur eiſ- 
dem Juſticiar. quod narratio 
ptæd. in forma præd. fact. & de- 
clarat. ac materia in eadem 
content. ſufficien in lege exi- 
ſtunt ad ipſum Thomam acti- 
onem ſuam præd. verſus pre- 
fat. Edwardum & Richardum 
habend manutenend' prout 
przd. 'Thomas ſuperius allega- 
vit ac quod idem Thomas 


cept eſt Vic. quod 


25 


dampna ſua occaſione præmiſ- 
ſorum verſus præfat. Edwar- 
dum & Richardum recuperare 
debeat ſed quia neſcitur quæ 
dampna idem Thomas ſuſtinuir 
occaſione præmiſſorum præ- 
ſacrum 


proborum & legalium homi- 


num de balliva ſua diligenter 


inquirat quæ dampna idem 
Thomas ſuſtinuit tam occaſi- 
one præmiſſorum quam pro 
miſis & cuſtagiis ſuis per ip- 
ſum circa ſectam ſuam in hac 
parte appoſit. & Inquiſitionem 
quam &c. Vic. conſtare fac. 
hic in Octab. Sancti Hillarii ſub 
ſigillo &c. & ſigillis &c. | 


Ad quem diem hic venit 
præd. Thomas per Attorn' 
ſuum præd. & Vic. videlicet 
Robertus Siderfin Armiger mo- 
do mand hic quandam inqui- 
ſitionem coram eo apud Civi- 


tat. Wellen in Comitatu præd. 


12 die Janurii ult. præterit. per 
ſacrum duodecim & Cc. capt. 
per quam compertum Salt 
quod præd. Thomas ſuſtinuit 
dampna occaſione præmiſſo- 
rum ultra miſ. & cuſtag. ſua 
pr ipſum circa ſectam ſuam in 
lac parte appoſit. ad quing; 
ſolid. & pro miſ. & cuſtagiis 
ill. ad duos denarios Ideo conſ. 
eſt quod prædict. Thomas re- 
cuperet verſus præfat. Edwar- 
dum & Richardum dampna ſua 
præd. ad quinque ſolidos & 
duos denar. per inquiſitionem 
præd. in forma præd. compert. 

nec - 
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Attorn 


| wardo Strode 


necnon quindecim libras qua- 
tuordecim ſolidos & decem 
denar eidem Thomz ad requi- 
ſition' ſuam pro miſis & cuſta- 
giis ſuis per ( uriam hic de in- 
cremento adjudicat. quæ qui- 
dem dampna in toto ſe attin- 
gunt ad 16 l. & præd. Ed war- 


dus & Richardus in mia &c. 


ſign 28 die Februarii Anno 


ſexto Willielmi & Mariz. 


Poſtea ſcilicet die Veneris 


- prox. poſt Craſtinum Sanz 


Trinitatis Anno Regni Domi. 


ni Willielmi & Dominæ Ma- 


riæ nunc Regis & Reginæ An- 
gliæ, &c. ſexto coram Domi- 
no Rege & Domina Regina a- 
ud Weſtm. venerunt præd. 
dwardus Strode & Ricardus 
Thorne per Petrum Courtney 
| & dicunt quod in 
recordo & proceſſu prædict. ac 


etiam in redditione judicii 


ræd. manifeſte eſt erratum in 
oc videlt. quod per recordum 
præd. apparet quod judicium 


ill. in forma præd. reddit. red- 


dit. fuit pro præd. Thoma Byrt 


verſus præd. Edwardum Strode 


& Ricardum Thorne ubi per 
legem terræ hujus Regni no- 
ſtri Angliæ judicium illud red- 
di debuiſſet pro 


Thorne verſus eundem Tho- 
mam Byrt Ideo in eo manifeſte 
eſt erratum, erratum eſt etiam 
in hoc quod non habetur ali- 
quod Breve original. inter 
præd. partes de placito præd. 
ad warrantizand. narrationem 


præd. Ed- 
& Ricardo 


przd, Thomez Byrt præd. de 
recordo affilar. nec de recordo 
reman' in cuſtodia cuſtodis 
Brevium dict. Domini Regis & 
Dominz Reginz de Banco 
præd. Ideo in eo ſimiliter eſt 


erratum & iidem Edwardus 
Strode & Ricardus Thorne pe- 


tunt Breve dicti Domini Re- 
gis & Dominæ Reginæ præ 
fat. cuſtod. brevium ipſorum 
Domini Regis & Dominæ Re- 
ginæ de Banco præd. dirigend. 
ad certificand. dict. Domino 
Regi & Dominæ Reginæ ple- 


nius inde veritatem & eis con- 


ceditur &c. per quod præcept. 
eſt Willielmo ThurſbyArmigero 
Cuſtod. brevium dict. Domini 
Regis & Dnæ Reginæ de Banco 
præd. quod ſcrutatis Brevibus 


originalibus de Com' Somer- 
ſer. de Termino ſanctæ Tri- 


nitatis Anno Regni dict. Do- 
mini Regis & Dominæ Re- 
ginæ nunc quinto in cuſtodia 
ſua de recordo exiſten. & quid. 
de eodem brevi invenerit una 


cum retorn'cjuſdem adeo plane 


& integre prout coram ſe re- 
manet dict. Domino Regi & 
Dominæ Reginæ indilate ubi- 


cunque &c. certificet una cum 


brevi Dom. Regis & Dominæ 
Reginæ ſibi inde direct. &c. 
qui quidem Willielmus Thurſ- 
by cuſtos brev. de Banco præd. 


dict. Domino Regi & Domi- 
næ Reginæ retornavit & certi- 


ficavit quod virtute brevis præd 


ſibi direct. ſcrutat. brevibus ori- 


ginalibus comitatus Somerſet. 
| pred. 
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ptæd. de præd. Termino ſanctæ 
Trinitatis Anno quinto ſu 
dicto in cuſtodia ſua exiſten. 
in eiſdem invenit quoddam 
Breve original inter partes pre- 
dict. de plito. præd. de recordo 
affilat. cujus quidem brevis te- 
nor ſequitur in hæc verba ſl. 
Gulielmus & Maria Dei gratia 
Angliæ Scot. Franciæ & Hi- 
berniæ Rex & Regina fidei de · 
fenſores & c. Vicecomiti So- 
merſet. ſalutem ſi Thomas Byrt 
fecerit te ſecurum de clamore 


4 "uo proſequend. tunc ? wa per 


vadios & ſalv. pleg. Edwardum 
Strode nuper de Dowuſide in 
Com. tuo Ar. & Ricardum 
Thorn nuper de Dovnſide in 
Com. tuo Yeoman- quod ſint 
coram Juſticiariis noſtris apud 
Weſtm. in craſtino ſanctæ Tri- 
nitatis oſtenſ. quare cum ipſe 
idem Thomas Byrt primo die 
Maii Anno, Regni noſtri ſe- 
cundo & continue abinde po- 
ſtea hucuſque legittime poſſeſ- 
ſionat. fuit (as in the Oecla- 
ration ) ad dampnum ipſius 
Thomæ Centum librarum ut 
dicit &c. & habeas nomina 
pleg. & hoc breve Teſte nobis 
apud Weſtm. 26 Die Maii An- 
no Regni noſtri quinto (Paget 
per Dominum Cuſtodem mag 
ni ſigilli Angl. ad inſtantiam 
peten. pleg. de pros Johan. 
nes Doe & Ricus. Roe in- 
franominat. Edw. & Ricus. Ni- 
chil. hent. in balliva mea per 
quod attach. poſſunt Warwick 
Bampfei d Ar Vic. Rec proFin. 


— 


H. Hetherington quod quidem 
breye de Cerciorari una cum 
retorn. inde inter recorda ſine 
die iſtius Termini affilat. Et 
ſuper hoc idem Thomas Byrt 
per Joſephum Sherwood At- 
torn ſuum gratis ven ſuper 
quo præd. Edwardus Strode & 
Ricardus Thorne ut prius di- 
cunt quod in recordo & pro- 
ceſſu præd. ac etiam in reddi - 
tione judicij præd. manifeſt. eſt 

erratum allegand errores præd. 
per ipſos in forma præd. alle- 
gat. & pet. quod judicium præd. 
ob errores ill. & al. in recordo & 
proceſſu 1 exiſten. revoce- 
tur adnul letur & penitus pro 
nullo habeatur & quod ipſi ad 
omnia quæ occaſione judicij 
præd. amiſerunt feſtiruaneil | 
& quod præd. Thomas Byrt 
ad errores præd. rejungat & 
quod Curia dicti Domini Re- 
gis & Dominæ Reginæ nunc hic 

procedat' ad examinacon tam 
record. & proceſſ. præd. quam 
mater prædict. ſuperius pro 
errore aſſign. ſuper quo præd. 
Thomas Byrt dicit quod nec 
in recordo & proceſſu nec in 
redditione judicii præd. in ul'o 
eſt erratum & petit ſimiliter 
quod curia dicti Domini Re- 


15 & Dominæ Reginæ nunc 


nic procedat ad examinatio- 
nem tam record. & proceſſ. 
præd. quam mater* prædict. 
ſuperius pro erroribus aſſign. 
& quod judicium pred: in om- 
nibus affirmetur &c. Et quia 
Curia dicti Domini Regis & 

Domi 


” 


— 
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Dominæ Reginæ nunc hic de 

judicio ſuo de & ſuper præ- 

miſſis reddend. nondum advi- 

ſatur dies inde dat. eſt parti- 

bus coram dict. Domino Re- 

ge & Domina Regina die 

iancti Michaelis in tres ſeptima- 
The Com nas ubicunq; &c. de judicio ſuo 
I. . inde audiend, eo quod Curia 
© Nich. dict. Domini Regis & Dominz 
Anno Reginz nunc hic inde nondum 
6 Will. &c. ad quem diem coram Do- 
& Mariæ mino Rege & Domina Regi- 
and end na apud Weſtm. ven. partes 
zn Tri- præd. per Attorn. ſuos præd. 
ſed quia Cur' dict. Dom Re- 
gis & Dominæ Reginæ nunc 
hic de judicio ſuo de & ſuper 
præmiſſ. præd. reddend. non- 
dum adviſatur dies inde dat. 
eſt partibus præd. coram Do- 
mino Rege & Domina Regi- 
na uſque in Octab. Sancti 
Hillarii ubicunque &c. de judi- 
cio ſuo inde audiend. eo quod 
Cur. dict. Domini Regis nunc hic 
inde nondum &c. ante quem 
diem Domina Maria Regina 
diem ſuum clauſit extremum 
ad quem diem coram Domino 
Will. tertio nunc Rege Angliæ 
& c. apud Weſtm. ven partes 


Anno 8 
Will. 3. 


Præd. per Attorn. ſuos præd. & 


ſic continuatur uſque in craſti- 

no ſanct. Trinitatis ubicunque 

&c. 5 
Ad quem diem coram Dom. 


Rege apud Weſtm. ven partes 
præd. per Attorn. ſuos præd. 
ſuper quo viſic & per Cur 
dict. Domini Regis nunc hic 
plenius intellectis omnibus & 
ſingulis præmiſſis diligenterq; 
examinatis & inſpectis tam 
record. & ꝓceſſ. præd. quam 
præd. cauſis & materiis ſuperius 
pro Errot' aſſign. videtur Cur. 
dicti Dom. Regis nunc hic qd. 
nec in record. & proceſſ. præd. 
nec in reddition Judicij præd. 
in ullo eſt erratum ac quod re- 
cord. ill' in ullo vitioſum aut de 
fectivum exiſtit Ideo cons' eſt 
quod Judicium præd' in omni- 
bus affirmetur ac in omni ſuo 
robore ſtet & effectu dictis cauſis 

& materiis ſuperius pro Error” 
aſſign. in aliquo non obſtan 
Et ulterius per Cur. Dom' Re- 
gis nunc hic conſ. eſt qd' præd. 
Thomas recuperet verſus præd. 
Edwardum & Ricardum tri- 
ginta & unam libras eidem 
Thomæ per Cur. Domini Regis 
nunc hic ſecundum formam ſta- 
tuti in hujuſmodi caſu nuper e- 
dit. & provif. adjudicat. pro 
cuſtagiis & damnis ſuis quæ 
ſuſtinuit occ'one dilacon' exe- 
cucon' judicii præd' pretexty. 
prolecacon' præd' brevis de 
Error Et ally przd' Thomas 


habeat inde execucon' ſuam 
&c. 
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Paſch. 7 W. III in B. R. 1695. 
Us Strode verſus Byrt. - 


"The CASE. 


Þ E Plaintiff bzought an] Action on the Caſe againſt the 
Defendant, ſetting fozth that he was poſſeſſed of a Tene- 
ment, and of a Cloſe of Paſture, and Rood of Land, &c, in Ship- 
ton Mallet, and that he had Right of Common in Mendip. Fo- 
reſt fo; his Cattel, &c. tanquam rhereunto belonging, that the 


Defendant did dig and make Cony-bozoughs in the ſatd Foreſt = 


and ſet Netts and Sins there, by which his Sheep were dam- 

= nified; and he depz(ved of his Right of Common, &, 
The Defendants demur to the Declaration, and Judgment 

was given againſt them in the Common Pleas, and upon a Crit 

of Erroz bzought in this Court. The Queſtion was, the De- 

claration was good oz not, be cauſe it ſets fo2th, that the Plain⸗ 

tiff legitime poſſeſſionatus fuit de tenemento &c. which was not 

ſufficient to entitle him to this Action, but that he onght to ſhew 

a Title by Cuſtom oz Pꝛelcription oz otherwiſe, and not to declare 

upon the bare poſſeſſion, without ony other Right, fo2 he claiming 

a Pꝛofit ariſing out of another mans Solle, ought 'to have ſec 

foꝛth a particular Eſtate to himſelf, either by Gzant, Pyefcription 

9 ſome Convetance, and not to ſap, that he was poſſeſſed, &c. 

and ought to have Common, &c, tanquam ad tenementa ſua 

jpectan', without ſhewing how, oz in what manner, which is ſo 

incertain, that no Jſſue can be taken upon it. . 

C Therefoze he ought to have ſhewen the Commencement of his 

1 Inſt. 303. b. Eſtate, and how he came to be entituled to the Common, which 

in this Caſe muſt be either appendant, o2 nothing; and it ſo, he 
muſt ſet fozth the beginning ok it, that the Defendant might give 
him an Anſwer, | . 
(2.) 'Tis impoſſible that the Defendant could take Iſſue upon 
this Declaration 3 fo? tis ſald, that the Plaintiff de jure debu- 
iſſet habere communiam ; now if the Defendant had pleaded non 

de jure habere debuiſſet, then the Law, and not the Faa had 

been put in Iſſue. | : 


"Tis 


aA 
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Cis true, when an Acton is bzought upon a Poſſeſſion fox a 
CUrong done, then (uch a general way of declaring map be well 
enough; but where the Right is in queſtion, tis never ſo. 
Nov this Addon is bꝛought upon the Right, &c. fo! the words 

de jure debuiſſet habere, &c. and gaudere debuiſſet impozt a Right 


and nothing elle. | - 3 

In Treſpaſs fo2 the taking of a Gelding and impounding of it; = 
the Dekendant pleaded, that tempore quo, &c. he was poſſeſſed, c. 1 
of a Cloſe, &c. iu which he took the Gelding Damage kealant; 


and upon a Demurrer it was ſhewn koz Cauſe, that he had not 
ſet fozth by what Title, oꝛ in what manner he was poſſeſſed ; and 
Judgment was given fo2 the Plaintiff, Hill. 2 & 3 Jacobi B. R. 1 
Rot. 695. inter Langford and Webber. ST _- _- =—_— 
So in Treſpaſs fo2 chaſing of his Sheep, the Defendant made ñ 
Conulance as Bailiff to Serjeant Trindar fo) Damage feaſant in ; =_— 
in an Acre of G2ound, of which the Serfeant was poſſeſſed; 
and there was a Demurrer to the Plea, becauſe he did not ſhew 
what Title oz Eſtate he had, no2 any Seiſin oz Freehold, and 
_ therefoze Judgment was given fo2 the Plaintiff : This was in the 
Common Pleas, Trin. 4 Willielmi between Godfrey and Rock; 
This way of pleading ts not only contrary to all the Authozities 
of the {ike nature in old the Books, but thoſe alſo of later times. 
Antiently when a Tenancy at ill was pleaded, it was always gr tit. plead- 
ſhewn how, viz. either by Demiſe, oz as a Copyholder, oz as ing 85. 
Tenant at Sufferance, -- : a5 7 
So where a Seiſin in Tail was pleaded, it was conſtantly 
ſet fozth of whole Gift, becauſe it is a particular Eſtate ; tis true, 
where a Sellin in Fee is alledged, tis otherwiſe. ED 
My Ld.Brook in abzidging of that Cale above menttoned,ſates, g.. tit. plead- 
tis good pleading, and has markt it with theſe wozds, viz. Quod ings 160, 
nota, | | 170. 
It cannot be pꝛoperly objeced, that in a Bar tis neceſſary 
to ſet fo2th a Title, but not in a Writ o2 Count, becauſe this 
| Dbjection is contrary to the old Law; foz tis as eſſential to ſec 
fo:th a Title as well in the one as the other. 
' Therefoze in 24 Ed. 3. the Pleadings in a Scire fac. were, that 
his Father died leiled, and that the Lands deſcendio to him as 
Son and heir, &c. and it was adjudged, that he ought to have 
ſhewn of what Eſtate his Father died ſeiled. OED 
So in this Cale an Action will not lye koz vepaibing a Man of 
ſuch a Cammon, becauſe tis claimed as belonging to the bare 
Poſſeſſion of a Tenant ; ſo that his being a Reſciaut in the 
_ Hhh2 ' Houle, 
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—_— Poul, is an Excuſe to him fo? a Treſpats done in another 
—_— Man's Soll; but certainly. no Action will lie ko? Damage done 


WO 1 5 to ſuch a Commoner, becauſe theke is no durable Eſtate 02 In - 
_— tereſt laid to which any Common may belong. 3 
== But if he had ſet fo2th any Intereſt, he ought to have made it 


d moze certain than to lap tanquam ad tenementa ſpectan. foy if 


Wo be this Pleading ſhould be allowed, then a Poſſeſſion under any 
=_—_ - Title would be Cirfficient, which is ſo fncertain that no Man can 
_ be p20vived to make his Defence againſt it, 
—_ ' __ There cannot be a Caſe cited to maintain this Declaration, 
_— but ſuch where the Poſſeſſion is lald by wap of inducement to 
—_ the Aaton, oz ſuch which have been bzought againſt Torr Feſors, 
— o: where there hath been a Seiſin in Fee alledged, and even 


—_ moſt of thoſe Caſes after Uerdic. | 
WW co. c. The Caſes are, viz. between Skevill and Averie, it was an 
138. galon of Treſpaſs, Aſſault and Battery. 
_ Che Defenvant pleaded that he was poſſeſſed of a Douſe fo2 
—_ | a Term of pears, and that the Plaintifi would have thwſt him 
= out, and thereupon moliter manus impoſuit, and (o juſtifies in 
—_ defence of his}Poſſeſſion, and upon a Demurrer he had Judgment; 
koz tho the Defendant did not ſhew who made the Leaſe, o2 how 
many years he had in it, oz any particular Effate, yet his Plea 
was held good, becauſe his Ong. koꝛth a Poſſeſſion fo? years, 
was but an Juducement to his Juſtification, and the Poſſeſſion and 
not the Title was the pdincipal matter in that Caſe. 
But where an Intereſt fs pleaded by the Defendant, and he 
Yelv, 74.  Claimeth a Title, it muſt certafnly be ſet koꝛth; and this is the 
very diſtinction made in Babingron' s Caſe, 1 Roll. Rep. 13. 
Mo in the Caſe at Bar, tis not the Poſſeſſion which entitles 
the Plaintiff to the Common; foz if lo, then de injuria ſua pro- 
pria had been a good Plea, which no Man will affirm, 
Paſch.'33 Che Cale of Brooking and Bond ts (he ſame with this, but 
Car. 2, Unly *tis ſaid there, that ſeiſitus fuit of a Houſe and twenty Acres 
Br. Rot. 109. of Land; which wozds muſt be intended of a Fee ſimple Eſtate. 
And afterwards when he lales, de jure habere debuiſſet Common, 
thole wozds amount to a Pꝛeſcription. 


Goc, . In Sands and Treſulis Cafe the Action was for diverting of a 


oo Water-courſe, but there was a Sciſin in Fee alledged in the Mill, 
: and lo de jure habere debuiſſet &c. was well enough, but no 
Judgment was gtven. | 
Jn 
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In * and Hawkins's Caſe, 6 which was Debt fo2- Rent Cro. Car, 
on a Leaſe fo2 years made by the Father, who was Tenant in 571. 
Tail, and died ſeiſed of the Reverſion which veſcended to the « Franklin 
Plaintiff; Exception was taken that he did not let fozth the 5e /e webb 
Commencement of the Eſtate, but it was not allowed becatiſe it B. R. Paſch. 
was an Action founded upon the Contrac, and he had ſchewen 33 Car. 2. 
enough to entitle Himſelf to it, the Land being not. in diſpute ; ix 538. 
but this was after a Uerdic wherein the Right had been tried, (0 St. John 
were the Caſes mentioned in the Margen. OY 
Nn Dent and Oliver's Caſe, which was fo? diſturbing. of the; — 3. 
Plaintiff from taking of Toll in a Fair: An Exception was taken 4 
that he did not (et koꝛth a G2ant 02 Pꝛelcription, &c. but it was 
held Good, becauſe he ſaid that he was ſciſed in Fee of the Man» 
noz, &c. and ofa Fair to be held there eberp Aſcenſion-day. 

Zo that thoſe Caſes are not applicable to that now in queſtion, 
becauſe in moſt oz all of them a Title is ſet fozth by way of 
Seiſin in Fee, but here the Right of Cominon fs claimed without 
any Title but only on a bare Poſſeſſion, 


E contra. Jt was argued that it was not ted to ſet nb 
any Right oz Title to which the Dekendant might give a par- 
ticular Anſwer, it being fuffictent to ground this Action upon the 

Right of Poſſeſſion alone againſt a wong Doer, eſpecially ſince 
upon the general Jflue the ]laintiff muſt pꝛove his Title, oz be 

- Noncutt ; ſo that this is only a ſummary wap to try the mat- 
ter, and all Declarations fo2 ſlopping of ways diverting Tater 

courſes and Diſturbances in Commons, are dzawn and founded 
upon the Poſſeſſion without ſhewing of a Title. 

CTis true, in Actions koz Treſpaſſes, if the Plaintiff will lay 
any Charge upon the Land, there he muſt ſet kozch his Title, 
as if the Action is bꝛought againſt the Owner thereof; but when 
againſt a wong doer, there the Dwnerſhip of the Land is not in 

queſtion, (o that a Poſſeſſion alone is ſufficient G2ound koz that 
Action. 

This was the difference taken by my Low Coke in Buckmer's 9 Rep 47. b. 

Caſe, viz. That in Real Actions founded upon a Wirong, the 
Piaintitf need not ſet kozth a Title, but tis ſufficient to ſhew a 
Poſſeſſton againſt a wong doer; and ik upon the Evidence at 
the Trial the Plaintift cannot plobe a Title, 2 will never re⸗ 


Lover, 
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_ Te pe was of the lame opinion in Babingron 8 Cale, and . he 
—_—  - took another difference between an Jnducement to an Acton, and 
—_ 2 Þ. to a matter of Title ; koz he held, That if an Aaion on the Caſe 
_ was bꝛought fo2 a Nuſance done to a Freeholder oz in a way, tis 
_—_ Allutlcient to declare, that he was poſſeſſed, 8c. foz a term ok 
; years, which however uncertain, is only a convyance to the Atl. 

on. 

Beſides this wap of declaring gives the Defendant an oppoz- 

tunity to ſet fozth his Title, and to demand Judgment againf 

| 2 Plaintiff {02 that be bath ſhewed only a Poſleflion without a 

= Fitz, ti In Mich. 13 Ed. 3 . The Abbot of Glouceſter declared, That 
Blricſe piacit. he was ſeized of the "Panno? of M. &c. by reaſon whereof he 
574. was entituled to have Eſtxays, and that the Defendant had taken 


tt two Holes in the (aid Bannoz, which the Abbot claimed, &c. 
—_ . An Exceptfon was then taken, becauſe he had not clatmed this 
_ 55 Franchiſe as appendant to the Yarinoz, not by grant; but that 
= was not the Queſtion, the Defendant muſt anſwer the wzong al- 
5 ledged to be done by him in taking of the Poꝛſes. 
And fo2 later Authozittes it has been held to be the uſual courſe 
thus to declare even in Actions of different natures. 


=. Owen 109, AS in the Cale of Eſcat and Lawney, which was bzought upon a 
—_— Leaſe fo2 years of the Toll, and pzofit of a Market and Fair in 
= . Thetbury, andthe, Dekendant diſturbing of him, &c. » 
== : Exception was taken to that Declaration, becauſe the Plain. 
=_ - tiff did not ſhew that the Leſſoz was leiled in fee at the time of the 


' Demiſe made to the Plaintiff, but it was not allowed, becauſe the 
1 Title of the Land was not in queſtton, but damages were to be 
= = recovered fo? an injury done. 
C10. Elz. Sofo a diſturbance in an Office the Plaintiff had miſtaken his 
=. 335, 419. Title, and in a ſpecial Uerdin, another Title was found foz him 
- _ different from that on which he declared, yet he had Judgment, 
notwithſtanding this variance, becauſe the finding the Title was 
held to be ſuperfluous, it was the diſturbance, &c. which was the 
- occaſion of the Action. 
So likewiſe upon the Statute of Ed. 6. fo2 not letting out ok 
CTythes the Plaintiff ſelvom oz never ſhews any Title, but gene- 
rally that he is proprietarius of ſuch a place, and this is held well 
enough, fo2 he cannot recover without ſhewing a Title upon the 
Evidence at the trtal. 
Roll. Rep. 1: Andlaſtly in Treſpaſs fo2 a Battery, per quod ſervitium amiſit, 
p. 393. the Defendant pleaded in Barr, that of was poſſeſſed ol a Voule, 


in 


Pack W IIL in B R. ds. 


r 


in i which he had Lights, and that the Servant of the Palntif t was 
building another Houſe on the waſte to obſtrug the ſaid Lights, 
and that he cum baculo thzuſt him away ; and upon a Demutrer an 
Exception was taken to this Plea, that the Defendant bad not 
let fozth of what Eſtate he was poſſeſſed. 
Cis true, in this laſt caſe it was held to be ill. becaule it was in 
a Plea in Barr, and that no Iſſue could be taken upon it as plead- 
ed, vut had it been in a Declaration, oz in an Agion on the Caſe 


ko a Nuſance it had been well enough, becauſe it would then have 


been only our inducement to the Action. 


But the Caſe of St. John and cg was the very ſame with 


this, tis true, it was after a Uerdin, but the Court did not rely 
upon that; ſo was theCaſe of Bound and Brooken, and that of He- 


blethwaite and Palmes, in both which the Declarations were upon 3 Mod. 


_ a Poſſeſſion generally without a Title and held good. 


Tamen quære, fo in the laſt Caſe tis, that he was poſſeſſed de x an- 
tiquo aquz curſu, which implies a Preſcription. - 


So in Trinity Term, 2 Jac. Rot. 28. between Cary and Brock- 


hurſt, the Bailiff of Weſtminſter ſhewed that he had a Franchiſe, 8 


but did not ſay how he came to have a Retozn of Writs, oz that 


he was ſeized of the Bailiwick, and pet had SPI "__y was 
affirmed in the Exchequer-Chamber. 


Curia. This Declaration might Have been better fo? tis ſome: 
thing difficult tounderſtand what is here intended by thewozd Tene. 


mento of which the Platntiff ſaith he was poſſeſſed, fo2 he ſecs. 


kozth that it contained a Fulling Mill and Coza Pill, &c. and a 
piece of Land called Wythybed, &c. and then preſcribes to have 


Common in Mendip, as belonging to the fatd Tenement fo: 


Cattle Levant and Couchant thereon, which is impoſſible ; foz 
Cattle cannot be Levant and Couchant on a Mill. 


In the next place he hath not (et foxth what quantity of Land 


is contained by the name of Wythybed, which he ought to have 


done, eſpecially where the Pꝛelcription is fo a tight of Common 
belonging to it. 


But upon the whole matter the Declaration was adjudged to 
be good, and that the Plaintiffneed not to ſet fo2th his Title either 
by Pꝛeſcription o2 Gant, becauſe tis an Action grounded pon 


the Poſſeſſion againſt a wꝛang doer, to which Wee a Title 
would be only an Inducement. 


2. That 
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2. That he need not ſet out any Title whatſoever becauſe (as 
to the Defendant who did the Jnjury) it ſtands indifferent whether 
the Plaintiff is Owner of the Soil oz not, his buſineſs is to an- 
wer the wzong alledged to be done by him. = 

Cis true, if it had been upon a ſpectal Pleading, as in Treſpaſs 
fo2 diſtraining of his Cattle, and the Defendant had pleaded that he 
was Owner of the Soil, and fo juſtified the taking, the Plaintiff 
in ſuch Caſe muſt have replied and ſhewed a Title either by Gzant 
02 Preſcription, o2 ſome other Conveyance, 355 
And laſtlp, this matter is not traverſable, fo2 upon the general 

Iſſue, a right of Common muſt be pzoved and given in evidence, 
otherwiſe the Plaintiff cannot maintain his Action, but what right 
is not material; and the caſe of St. John and Moody was relied 
on as full in point; the like between Blockley and Slaughter, Hill. 
4 & 5 Willielmi, in the Common Pleas, Rot. 177 1. and ſo the Judg- 


_ in this Caſe was affirmed, and the Law ſettled in this 
50 nt. | | | 


A | 
Abatement, 


(..) Ber the Writ and Count. 


See Pleading, 200 


Acceptance, See Alignment. 


I. where Acceptance of Rent by a 
FPeseoffee, Gc. makes an Executory 
Leaſe good. 3 
2. By Iſſue in Tail who aſterwards made 


a Feoffment, there being an Eſtate | 


for Life then in being, ec. this 
confirmed that Eſtate, " 1M 

3. Where after acceptance of Rent an 
Entry may be made for a Condition 
broken, e 75 


Action on the Cale. 
1. May be brought by Leſſee for years 


againſt his under Leſſee, becauſe he 
is liable to the firſt Leſlor, 9 


2. Will not lie againſt one in London 
for a cauſe of Action ariſing in the 
Country, 


13 


The Fourth Part of Modern Reports. 


3. Will not lie againſt a Plaintiff for 
bringing an Action where he had a 
probable Cauſe, „„ 

4. The Defendant before execution 
paid the Debt and Damages, and 
the Plaintiff ſigned a Releaſe, and 
afterwards within the year took the 
Defendant in Execution, an Action 

will not lie for this vexation, 14 

5. On a Policy of Aſſurance wherein 

the Inſurer warrants the Ship to de- 

- pou with Convoy, which it did ; 

ut was afterwards ſeparated by bad 
Weather, and taken by the Enemy, 
no fraud being found in the Maſter, 
the Action will not lic, 60, 6x 

6, On a Bill of Exchange where not 


good, | 244 


Accopd and Satisfaction. | 


1. In Covenant where the Damages 
are uncertain, a leſſer thing may be 
done in ſatisfaction, but not in 
Debt upon a Bond, & c. where the 

Sum is certain, 89 


Admint- 
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— 


Adminiſtrato2 and Adminiſtration. - 


1. Adminiſtration granted to one du. 
runte abſentia of another, and held 
good, | 14 
Granted by an Official without ſay- 
ing cui de jure pertinuit, yet held 
good after a Verdict, 133 


2. 


3. Adminiſtrator ſhall not give Bail 


upon a Writ of Error, 2244 
4. Shall not pay Coſts upon a Wric 
of Error, the Judgment being af- 
firmed, G. 245, 246 


Fe Sire fac. againſt him upon a Judg- 


ment had againſt his Inteſtate, he 
need not anſwer this Charge by pay- 


a general Demurrer to a Plea 


_ cauſe, it might 


have been 


| 296 
Admiralty. 
Action for ſuing there for a cauſe arif- 


ing at Land and not at Sea, 176 


\ 


| 


Amendment. 


1. After a Verdict of the word wiſe- 
ricordia inſtead of Capiatur, 6 
2. Not allowed in Criminal Caſe 


396| 


3. The Appellee moved to amend his 


Plea, but not granted; for no Sta- 


- tate extends to amendments in ſuch 
4. In the Judgment its ſelf, where it 
was quod pred. Thomas, inſtead of 


. es i * 


ment of Debts in equal Degree, 
biz. by Judgments, this was upon 
no 
Aſſets; but if the Plaintiff had de- 
murred ſpecially, and ſhewed rk for | 
i, 


2. He cannot amend his Plea, 


8, 
3 


1 . 


1580 


præd. Ariburus recuperet, & c. 371 
5. The Declaration was, That 1 5 
Plaintiff was indebted to himſelf and 
amended, Fs n 
6. Debt upon a Judgment obtained in 
the Reign of a former King, and a 
Writ of Error allowed, which was lo- 

_ quele que fuitinCuria noſtra it ſhould 
ave been wwper Domini Regis, it 
was amended, "247 
7. Of the Memorazdum to make it a- 


5 gree with the Judgment, but not 


1 | 


Appeal, See Amendment, 3 


1 


ä 


1. The Appellant appeared per Attor- 
natum, when it ſhould be in propria 

der ſona; for which reaſon he ſhould 
be non-ſuited, if he had been de- 
manded : but it was moved that he 
might be diſcharged, becauſe it was 

a diſcontinuance, but the Motion 
not allowed, 100 
3- Surpluſage or Falſe Latin ſhalt not 
make an Appeal of Murder void, 
4. In ſuch cafe the Hour when the act 
was committed is not material to be 
certainly alledged, for circa horam is 
„CCC + gg 
5. But the day and year and fact muſt 
be certainly alledged, and therefore 
to ſay circiter pectus is not good, 292 


een 
Alignment, See Covenant, | 


1. Was made by an Adminiſtrator of | 
a Cognizee of a Statute after the 


berate 
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I. retorned, and. before an appeared thete was ſuch a Writ, the 
actual Entry on the Land is| Attorney was committed for this 
not good, becauſe he had only| practiſe, | 367 
a poſſeſſion in Law, and therefore 


ought to have brought an Ejectment Audita querela, Gee Judgment. 
upon the liberate to recover the actu- 


al poſſefſion 48 | Audita querels muſt be brought, and 
2. An Executrix aſſigned a Term for | not an Action on the Cale, where 
years, the Aſſignee parted with his| the Plaintiff releaſed the Defen- 
| Intereſt to another, the Leſlor| dant, and afterwards took him in 
brought Covenant againſt the A.- exccution within the year for the 
ſignee, who pleaded, that he had a-| | fame Debt; if it had been after 
ſigned his Intereſt, &c. but with-| the year, then the execution had 
out notice given to the Leſſor, been erroneous, and he muſt bring 


or acceptance of the Rent, G c. a Writ of Error, 14 
and held good, becauſe the Aſſignee | , 
is only chargeable by reaſon of the} _. Authozity. 
Land, and when that is gone he is „„ „ 
no longer liable. 72, 76 Where it muſt be ſtrictly purſued, 
3. An Ailignee of a reverſion ma where not, 5 395 
bring an Action of Covenant again Eg; 8 
2 Leſſee after he aſſigned the Term, Award. 


notwithſtanding the acceptance off | 
the Rent from the Aſſignee of the | Nor ſet aſide, tho made by the Plain- 


Leſſee, 81 tiff himſelf, to whom the matter 
4. Leſſee for years having covenanted] in difference was referred, 226 
to repair, aſſigned his Term, the ” 

Leſſor fold the Neverſion; he | — 

Grantee of the Reverſion accepted | B. 

the Rent of the Aſſignee, the Leſſee 


Vall, See Adminiſtrato), 3 
' Attainder. | Baron and Feme. 


- Reverſed, and for what reaſon, 370| l. 8 join a perſonal Action, 
„ 0 | WL for work done by the Wife, 
Attomey. | becauſe the Damages do not ſur- 
Would not bring in his Writ of Di- 2. They may join in Treſpaſs, 156 
ſtringas into Court on the day ap- 3. A Deed made between them is a 
pointed for the Trial, ec. but the} Deed Poll, and will be ſuffici- 
Roll being in Court, by which it | ent to declare the uſe of a Fine, 4 64 
— — —— 


died, yet his Executor is liable, 88 


— 


The T A BLE 


. " a 
he OE TO 4 — — 2 


Vail ot Exchange, See Aaton on | 
Wwe Talk, . 8 
2 8 | Whether the King hath a Prerogative 
1 „„ do preſent upon an avoidance by 
—_—. "© 8 | | lion, l 
The Defendant bring i in Cuſtody gave Cd „ 
Bond to the Officet for the uſe of - Church, 
F the Plaintifl that the Defendant} 
wr” | ſhould render himſelf or put in Bail, | A Perſon not living i in the Pariſh where 
1 whether this Bond was taken Colore| a Church is our of repair ſhall not 
* 9 ſic | 1 18 7 be chargeable by reaſon of his 
= „„ ELD Land in that Pariſh, but his Tenant 
= ͤ „ 08 
2 where the Promiſes are mutual, aun Clerk of the Peace. 
performavit agreamentum, without | 0 . 
eving a particular Breach is ſuffi- |4, Whether he ought to have the Cu- 
cient, - SD 168 ſtody of the Rolls, or to deliver 
+ | . them to the Cuſto , 331 
Þy-Laiv. 2. He cannot be deprived of his Gf: 
fn; pe ice for refuſing to deliver them to 
Muſt be ſupported by Cuſtom, 22 the Cyſtos, Fo re 4 
| , 173 
— — 144. He was nominated by the Cuſtos 
3 ſince the Statute of x W:llielmi, dur- 
= . 7 N | ang pleaſure, when it ſhould have 
=. Certaintp. I been for ſo long time as he demeans 
* 5 | himſelf well, ond therefore ſuch ap- 
J Here a thing may be certain in pointment was held vol: 295 
an uncertait x. 79 | | 
| F 1 Con. 
Certiozari. 
Where an Action is brought for En- 
Allowed to remove a Recognizance gliſh Coin, it muſt be in the debet g 
out of the Common Pleas into the] & detinet, and not ad valentiatms; 
King's Bench upon a Writ of Error, but for Forei ign Coin tis otherwiſe, 
and Judgment affirmed in B. R. in| =o 
Sera to bring a Scire fac. againſt the | Comendam. 
"Pail: 23. + 1 — 
* * ay Where a Diſpenſation in Comendam re- 
| | Tinere doth not ſatisfy the Preroga- 
; | ye 


eee 


N 202 


. Cannoe have an Action of Treſpaſs | 
_ for A d Gout to his Common, 
187 


2. | Leſſee te life or years or Pram 
at will cannot preſcribe to a Com- 
mon, becauſe of the meanneſs of his 
TY -- - 66 


'Confleuttion See Gzants, 


WO: opyhold. 


; Whether A Surrendree is an Aſ- 

within the Statute of H.8. 

to take an advantage of a way | 
on broken, 

2. Whether dis within the Starute, 2 
Donis, ibid. 
3. He maymmaintzin an Actron of Treſ- | 
_ paſs again the Lord of the Man- 
1 1 
=o Whether a Leaſe made by him is 
good when his Licenſe is not purſu- 

ed, ibid. 


* * 


5. Daominus pro fempore takes a Surren- E 
der, and his Eſtate is determined | 
before admirrance, yet the Perſon | 
ſhall be admitted according to the | 


Surrender, ibid. 


6. Particular Statutes which do extend | 


 toCopybolds, 94 
15 a a Reverſion of a Co- 


N brought an Action of Co- 


| venant againſt a Leſſee, and 2 1 


good, 
1 Made a Conditional Surrender 


— — dees 


Common and Commoner, 2 


the Mony was not * paid according 


to che Cr he dicd, rl 
Surrendree was ad who ſur- 
rendered to the Heir, the Widow 
of che firſt Surrenderor was admit- 
ted to her free Bench, and in Eject- 
ment it was held, ſhe had no Title, 


becauſe her Husband did not die 
253 


ſeized, 
. In caſe of Bankrupey the Eſtate 


is veſted in the Bargainee before ad - 


mittance, and the Widow of the 
Bankrupt ſhall not have her Free 


Bench, 252 
10. Where 2 Surrendees is admitted 


after the Death of the Surrenderer, 
his admittance ſhall relate ro the 


time of the Surrender made, 252 
Ir, Surrender by one Jointenant who 


deviſeth his NL} and died, his 
Deviſee ought to be admitted for 
che Land was bound by the Sur- 
render by way of relation, 253 


Copozation 


Is created upon a Truſt, and if that is 
broken, tis forfeited, 58 


The Eſſential part of it conſiſts in 
Franchiſes, 57 


Coſts, See adminiſtrator, 
. The Plaintiff in Replevin brought a 


Writ of Error, and the Judgment 


was affirmed ; the Avowant ad no 
Ooſts, becauſe the Statute directs 


that the Plaintiff ſhall recover Coſts 


where the Defendant brings Error 
to delay the Execution, 7 
2. Adminiſtrator who brought a Writ 


of Error, and Judgment affirmed 
K KE Hol 


F252 
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U.oefendant brought anew Ejectment, 
. the Plaintiff was not allowed Coſts 
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«Tn Tr) r Hobs a, bo 
—_— > 
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mages were but 5 -. 
-'and no more, Ae 2 2.37 
In Ejectment the Plaintiff had a 


* EIT; 


x 


in the 


| fe; the 
-Q at he 
Joy, Of. and held good, for tis 


not a perſonal Warranty or En- 
agement to pa. 43 

2. by ere one is a Stranger to 
the Covenant may maintain an Acti- 
f on againſt the Covenantor, 75 
5 Leſlee covenanted to repair, the Leſ- 
ſor granted the Reverſion, and che 


2 


Money in 


Ag 


— 


# 


ea intentione to pay it over, 


| held good, tho it was objeced, 


 thax. the intention could 


Common Right, yer 
uſed in Places of Antiquity or 
large Extent may be 1 


Pleaded, thar he left 
the hands of the Plaintiff, 


+ 
F + * 
g — 
* % * 
33 ; 1 
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4 


342 


' Cuſtos Rotulojum, 


When he was firſt appointed, and the 


* 


» . 


Court · Leet. 
56 


» 


"—_ 


- Grantee brought Covenant and held 
44§˖ In what Caſe it runs with the Lan 


** 


g. Leſſee covenanted to repair, then 
aſſigned his Term, the Grantee of 
the Reverſion accepted the Rent of 


Term, the Leſ- 
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_ to 


_ determina 


not being 
of the Col 


* 


Y an Executor for Rent-Arrear 


from his Teſtator upon aLeaſe 
5 in his life-time is good and 
to be prefered before Bond, becauſe 
it ſavoureth of the realty, and the 


tion of the Leaſe made no 


alteration in the Contract, 44 
2. Upon the Statute of 14 H. 8. Gf 
practiſing Phyſick at Weſtminſter, 


approved under the Seal 
ledg, and doth not ſay that 


9 


8 4 2 fp 
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= held void, ; 
Will lie in B. R. upon a judgment 
5 _ a Writ of Error allowed for 
the tranſcript only is remoyed 
| et e toy „ 
4. Conira in C. B. becauſe the Record 
- 1 — a 247 
5. Upon a penal Law ought to 
| brought in the proper County, 158 
6. For Rent mil debet as to part, and 
nil babuit in Tenementis, as to other 


part makes the Plea double, 254 


Deed of Gilt and Deeds, 


1. Not good againſt a Creditor who 
obtained Judgment againſt him who 
made the Deed, then paid the De- 


fendant, ſo that he gained à new 
property, and avoided this Gift, 52 
2. Subſequent Clauſes which are ge- 


neral, ſhall be governed by prece. 
dent Clauſes, which are particular, 


by a Will, wg | 131 

4. For Rent may be brought by a 

Grantee of aReverſion, 3 
Demurrer. 


1. Where an Exception which might 
be good upon a Demurrer, is cu- 
red by a Verdict, 133,175 


|  Debviſe. 


1. To his Daughter upon condition that 
me conſent to marry his Nephew, 
and if ſhe refuſe before ſhe is 21, 


or in the mean time marry another, 


it was within 7 miles of Londen, the 
47 


in the 


697. A Man had two Eſtates call 
3- Defective where it ſhall be ſupplied. 


the Deviſe to be yoid, and then he 


limits the Eſtate to another; the Ne- 
phew died before 12 years, and the 
Daughter married another ſhe ſhall 
not be diveſted of her Eſtate, 67,68 
2. To an eldeſt Son in fee upon con- 
dition if he did not pay Legacies, 
then to the ſecond, 'tis void, becauſe 
tis no more than what the Law 
gives him, - £7 FG 
3- Devile of all his Eſtate, whether a 
Fee, or only an Eſtate for life 


- - paſleth, 


90 

4. Of all his Eſtate, paying Debts, & c. 
a Fee paſleth, ibid. 

5. I ratify and confirm all thoſe E. 
| flares made to my Son George in 
marriage according to the Writing 
made by me, which Writing was 
defective, yet the Heir was diſinhe- 
rited thereby, 131 
6. Of ſeveral Rents expreſſed in ſeve- 
ral Writings, 'tis a good Deviſe of 
the Rents, 


132 
ed, The 
_ Upper Howſe, and Lower Houſe Te- 
nements, he deviſed all his Meſſua. 
ges, Oc. viz. two parts of the Nei- 
ther- houſe· Tenements to his Grand- 
ſon in Tail, but mentions not the 
Upper- Houſe - Tenements, yet it 
| paſted by the particle 4d, and the 
(viz.) ſhall be taken to be directive 
and not diſtrictive, 4 
8. For 50 years to A. afterwards to 
the Heirs Male of the Body of A. 
and for want of ſuch Iſſue then to 
B. this is no Eſtate Tail iti B. be- 
cauſe there was no Freehold to ſup- 
port it, 255 
9. To his Wife for life, Remainder to 
. D. and if he hath Iſſue Male of 
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died inteſtate, Adminiſtration de bo- 
| anted to the Son, a| 
Creditor of the Teſtator brought an 


* 


2. 


* 


4 


One ſingle Act is not ſufficient to in- 


* 
1 


2. 


* 


Whether the King can diſpenſe with a 
Statute made for the adyancement | 


*S - 


— 


an Eſtate Tail in *. 


When an Eſtate- Tail ſhall ariſe 


by implication in a Deviſe, 317 


$0 


- Deviſe Executoy. | 


Deviſe of a Term to his Wife for 


life, then to his Son for life, and 


made his Wife Executrix, the Wife 
it non Was 


Action againſt him, and upon plene 
Adminiſtravit pleaded, it was held 


to veſt in the Son by way of Execu- 


tory Deviſe. 5 "V3? 
'To A. in Fee, and if he die with- 
our Iſſue living W. then to V. and 


his Heirs, this is an Executory De-| | 


— 
What 1 
what not, 


Diſability, See Pleading. 


283, 284 


284 


duce a general Inability, ſo as to 
make a Perſon not qualified for a 
Benefics, =... - "= + be 
Occaſioned by the neglect of the 


Party as not receiving the Sacra- | 
ment to make him capable of an 
272| 


Office is no excuſe to him, 


- Dilpenſation. 


| 


| 


akes an Executory Deviſe, | 


bol Juſtice by a non obſtente, 67 


Diſtreſs. 


t. Diſtreſs for Rent upon the late Ack 
of Parliament, and an Action of 
| Treſpaſs brought thereon and held 


N 3 1 
2. Of the Goods of 2 Kagger dr 
| Rent taken Levant and Conchant, 
notice muſt be piven either to the 
Owner of the Goods or Tenant of 
the Lands, 3944395 


Divorce. 
[Pending a Suit in the Eccleſiaſtical 
| Court, one of the Parties dies, a 


Sentence afterwards for a Divorce | 
is not good, 182 


FI: 


1 = 2 


85 Eaſement, 

I an improper word where a Man 
- preſcribes for a Liberty ro catch 
Fiſh, g ot . 


r. Will not lie of a Cloſe (giving it 
a name) containing 10 Acres of 
Arable and Meadow without diſtin- 
guiſhing how much of each, becauſe 
of the uncertainty of the thing 
whereof the Sheriff is to deli- 
Ver poſſeſſion, | 5 
2. De uno meſſuagio ſive tenemento is not 
good, becauſe of the uncertainty, 


3 136 
Ejeament 


3. Ejectment de _ Meſſnegio ſive Re- 


poſttorio, becauſe of the various 
ſignifications of that word not 
good, ibid. 


4. De mineris Carbonum, though this 


is ſeemingly uncertain, yet it may 
be ſupported by uſage, 143 
The Court would notcompel the Plain- 
tiff to deliver a note in writing what 


Lands he claimed in the Declaration 
being general, <a! 
GG * 


Whar it 15, viz. a Prohibition of State 
by advice of the Council. 179 


Entry. 


where chere muſt be an actual Entry 
to make an Aſſignment or Deviſe 


good, where not, 48 
Etta and Writ of Etro). 
1. Judgment againſt 4. who entered 


into a Statute and died, Error was 


ught upon the Judgment and 


pending that Writ che ny was 
paid upon the Stature, and held good 
chere Fond not enough to ſatisfy 
both the Creditors,for the execution 
of the Judgment was ſuſpended by 
the Writ, "ts 1 2B 
2. It will not lie after a Sci fc. 
brought, and 2 Nichils returned, for 
that amounts to a Scire fect, which 
is a Judgment by defaulr, and rhere- 
fore the Writ comes too late, 314, 


315 


I 
| 


Cſtray, 


| hath it by Authority of Law, 391 
Evidence. 


Depoſitions in Chancery taken de bene 
eſſe upon a Bill filed before an An- 


A Judgment of B. R. reverſed, they 

cannot award a Writ of Execution 
of Damages in the Exchequer Cbam- 
ler, but this muſt be done by B. R. 


2. They have only power to affirm 
or reverſe, ibid. 


3. Vet where Judgments are given for 


| a Judgment, Qxod recuperare debeat, 
„„ 


Executoz, See Allignment. 


1. Brought Debt in the Detiner, for 
Rent due in the Life of the Teſta- 
tor, "+ 
2. Debt againſt him, he pleaded ſeve- 
ral Judgments, and that he had no: 
5 1 Aſſets 


It is abuſe to work it becauſe tlie Party 


ſwer came in, were allowed to be 
given in Evidence, Bo, 
Exception. 
1. Contrary to the Deviſe, is void, 
Bl 
2. When it makes a Leſſee only Te- 
nant at will, ibid. 
| | 
Exchequer Chamber. 


126 


Defendants, and reverſed in the 
Excbequer- Chamber they may award 
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r 53 all Parties may aver againſt it, 263 
> 24, Shall not bring Debt on a Judg- 4. Two Deeds made at ſeveral times 
ment in a perſonal Action till after] between the fame Parties, and of 


a 


A aycarandady, — 233 | the ſame Land, but varying in Ii. 


* * 


̊ P = Rele| mens, Sf: SOEET 
rx Detinue for Goods taken in the] thereof ſhall be guided by the Laſt 


= life of his Teſtator. 404] Dec 2605, 269 
IJ. May have Trover for a Converſion n WM» 
2 > . in his life-time, ac]: | W us 


FF 6. May have an Action of Eſcape up-] GG. 
„ on mean Proceſs and Debt againſt | - 4 0.15 at lic 
the Pariſhioner for not ſetting out Gaming. 
Tytbes, 5 5 | 


9 
* 


1 V Whether the Statute relates to a 
Ertoꝛtion, See Inkozmation. Wager or not, | 410 
3 3 2 ; f : Gilt, Deed of Gift. 
I | -Gzantsof a Common Peron. 
1 : „ 1 $3 ö 
_— n ke {In Conſtruction of Grants regard is 
2 N Action will lie at the Com. to be had to the Eſtate of the Gi 

—_ mon Law for Proctors Fees, tor, e Ho73 
5 Cee 7G are? 235 |2. Of an Office in Reverſion, where 
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. Fozteable Entry, See Inquiſit inn. 
5 Bo . I. Of an Office reciting a former 
15 6 ines. l Grant thereof to be in being, which 
| I  1n truth is not, makes the Grant 
1. A Fine Levied by the Iſſue in Tail, | void. 276 
ꝛ²ê an extinguiſhment of chat Eſtate, |2. Of an Office when it ſhall be void 
b „ I by the Death or Surrender of che 
2. Where the Uſes thereof are declared | former Grantee when ſuch Grantee 
by a ſubſequent Deed varying from] bad really no right, this is a void 
5 the Fine in ſome ſmall matter the] Grant. 256 
. Parties and their Heirs (but not 3. When tis not well limited in it's 
Strangers) are bound. 263 Commencement, tis void; as, if a 
1 - 3» But where the Deed is precedent, | Perſon who had a 'Term for years is 
0 and. the Fine levied afterward varies | attainted, and the King ſhould 
from it ſtands ſingle, and Grant the Term babendum after the 
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end of that Term which cannot be, 
for tis extinguiſhed by Attainder, 
3 oe Fo 276 
4. When a Grant is in being, and 
ther made,the ſubſequent Grant muſt 
recite the firſt, or tis void, #277 
5. When a Grant cannot have that 
Operation, as intended by the King, 
tis void; as, a Leaſe for years, 
and afterwards the King recit- 
ing that Leaſe, grants the Rever- 
ſion, but before the Grant was 
ſealed, the firſt Leſſee ſurrendered 


to the King, the Grant of the Re- 
verſion is void, becauſe he had then 


the poſſeſſion, 3 
6. When tis uncertain as to its Com- 
mencement, yet it may be good, 


JV 278 
7. Grant 2 tempore plene etatis, when 
dhe Grantee was actually at that 
time of full age, yer good, 279 


Sunn, See Indiament. 


I be Perſon ſhooting not having 100 J. 
per Annum, cannot be convicted by 


anO- 


— re Ie One FO 6 8 
then to have the Beaſt of another, 


pigbways. 


The Preſentment of Juſtices upon view 
may be. trayerſed, . 
2. Indictment for not repairing, upon 
not guilty pleaded you may give in 
evidence, chat 'tis not a Highway, 


57 28 
3. When Lands are given to _ 4 
Highway, and ſold to another who 
charges his whole Lands for that 
purpoſe, he and thoſe who derive 
a Title under him, ſhall be charged 
ratione tenure of the whole, and not 
only of the particular Lands firſt 
given, 49 


Homine replegiando. 


In'this and replevin che proper Return 
is elongauit, ON 183 


Þundeed. 


a ſingle Juſtice, unleſs he is brought|Is a Liberty, in its Commencement it 


before him inſtanter upon view of 


the Offencde. 51 
Cu 
How, they muſt be demanded in an 
þ Action, ont adorn Tc m04 191} 

Veriot. 


1. Preſcription to have it of every 


Stranger dying within his Mannor, 


not ood, 321 
2. If eſloigned before the Lord ſeizes, 


— 


| 


Was divided from the County, but 
the Bailiwicks were re-united to the 

r 4 339343 

| Jamaica, See Las of England. 
Jeolalles. 


Where a Judgment was aided, there 
being a9 Comiguancrs. 87 
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| Jmplic ation; 
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1 2g. Implication, See Devil 


- Where an Eſtate ariſeth by . 
. where not, 154 
2. Where an Eſtate for life ſhall ariſe 
by implication to execute an Eſtate: 

0 Tails SR cod 258 
3. An _ Tail by implication i 3 a 
4: Where an Eſtate for life will . 
by implication in a Deed, and 
anne, 238 


312. Inviement, See Addition. 
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a 1. r Proceedings therein not to be ſtayed 
MOON any account, it being at the 
- ſuit of the King, | 8 
2. Doth not lie before Juſtices of the 
Peace for ſhooting in a Gun upon | 
the Statute of 2 & 3 Ed. 6. for 
they want Juriſdiction, 7 9 
3. Whether it will lie for keeping an 
unlicenſed Ale-houſe, 145 
4. Tis che method in B. R. to pro- 
ceed upon Indictments, and that 
not be prohibited _ 
gative words, ld © 


* Sr 


* 


out ne 145 
5. Upon 5 Elia. for uſing a Trade of 
'a Tiler, ot being Apprentice to it 
for 7 years, and doth not ſay that 1 
it was a Trade uſed at the time of 
che making the Statute, 145, 146 
6. Shall not be 3 for falſe La- 2 


tin or Surpluſage, 


7 Indictment for "High Treaſon not 
concluding contra ligeantie ſue debi. 
Am reverſed for that reaſon, 166 
8. For Murder, omitting that the Per- 
ſon ſlain was in pace Dei, yet 1. 

1 , 


by — 


159 


For a Riot omirting 
. yet good, 
10. For erecting of a Cottage, G&c. 
i. - ulterius preſentant, that he did 
continue it contra formam ſtatut. this 


contra formam 
164 


Concluſion goes to the laſt Offence 


only, and therefore the Indictment 


was quaſhed after a Verdict, 


11. Qua uaſhed for uncertainty, 1 


321 


7 | 12. Againft a Cloath- worker not living 


in a City, Borough, or Town corpo- 


tate, and keeping more than one 


379 
— 1 Yip 
Jnfozmation fo a OF. . 
For Extortion a inſt aF erryman 


for taking 2 d. e 5 
tis pro tran rſportatione cujuſlibet 
void, becauſe the certain time is 2 
mentioned in which the Offence 
was donne 101, 103 
2. Void for che uncertainty, 101, 321 
3. A common Informer muſt- proſe- 


cute within a year upon a penal 
Statute, Vf. 8 


= 8 Inquiſition. 1 


Where the Forfeiture is found, the 
a is immediately i in poſſeſſion, 


| 2 pr Ts 
For a Forceable Entry upon a Te- 


nant for years, it muſt be expulit 
and not diſſe ſetvit, 249 
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If the Biſnop will not inſtitute, the 
fix Months allowed to the Patron to 


| preſent 


, 
— * 
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preſent ſhall be accounted from 


X the 
Death of the Incumbent, 


140 
Intention. 


This is chiefly to be conſidered in 2 
Deviſe, 


Jointenants, See Pleading Copyhold, | 


The prope 
the _ is by releaſe, and not by 
Grant or Feoffment, 
Jopnder in Action, See Baron and 
Feme. 


Where the Action ariſes upon a Con- 
tract, they may join, but not if up- 
on a Treſpaſs, | 181 


ka oy Judgment. 


The Form of its Entry when a Verdict 
is for the Defendant upon! a Non- 

ſuit, and upon a Demurrer, 87 
2. Was ſet aſide after the Plaintiff had 
levied part of his Debt, for which 


ing his Cattle, and the former Plain- 
tif not allowed to bring the Mony 
levyed into Court, 5 
3. Judgment agginſt two who both di- 
ed, a Scire fac. was brought againſt 
the Adminiſtratrix of one of them, 
and after two Nichils retorned, ſhe 
brought an Aadita querela, and had 
Judgment chat ſhe ought not to be 
charged alone, 315 


— —— 


282, 283 


Conveyance from one to | 


151 


Treſpaſs was now brought for tak- | 


| 


Juriſdigion. | 


Where temporal Courts have Juriſ- 
diction of che right to an Office, 
and the ſpiritual Court to the exer- 
ciſe of that Office, yet the right 

hall be tried in the Courts at Law, 

5 28, 29 
Jury. 

Where they find more than they o 

yet the Plaintiff ſhall et — 

in the Action, 10 

2. Where the finding of a Jury quod 


concelſit ſhall be taken to be quod re- 
laxavit, 151 


Juſtices of Peace, See Jultification. 


Have power by the general words of 
their Commiſſion to hear and de- 
termine Offences upon any Statute 
which concerns the Peace, 31 
2. He is a Treſpaſſer if he proceedeth 

irregularly in his Office, m. by 
ſending a Warrant to take a Felon 
without Oath made of the Felony 

committed, 


9 
3. Have not power to take Indict- 


ments, upon penal Statutes with- 
dodut expreſs power given to them in 
the Acts themſelves, 379 


Aullilicatton. 


r. Under a Seiſin in fee generally, be- 
ing charged for an Offence, is not 
ſufficient without ſhewing the com- 
mencement of his Eſtate, 346 


2. Under Warrants of Juſtices of Peaco 
| and 
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becauſe he is chargeable to the firſt 
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good, Where not, 350 
3. In Treſpaſs the Defendant muſt 
ſet forth a particular Power and Au 
-rhority't6 take, fe. for 4d vel per 
-" ardat am generally is not good, 378 
4 Fot raking Cattle for part of Rent 
due for one half year, and doth not 
ſhew bow the other was ſatisfied, 

not good, . 
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where the Biſhop refuſes to inſtitute, 
becauſe the Clerk is not qualified, 
the Living ſhall lapſe if the Patron 
doth not preſent within ſix Months 
- from the avoidance, and not fix 

Months after notice of the Biſhops 


Loads of England. 
wiica,  Barbadoes, & r. are not go- 
verned by the Laws of England, 225 
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where Ni 1 Clauſes, and words 
qualify thoſe which go before, 


; bring an Action 


Leſſee for years may 
unſt his under Leſſee, 


on the Caſe agai 


Leſſor for conſequential Damages, 9 


* 


* 


\ # af n 


1 * 


returned the Cognizee hath 
theteby a poſſeſſion only in Law, he 
muſt bring an Ejectmènt to reco. 
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ver the actual poſſeſſion, 48 
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Accounts 
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BS. 

2. It wil > whet 
_ Viſitor appointed 
3. To remove a Fellow of a College, 
13 
= lie, bg n ti "FS FUR 
4. To admit a Fello 


q 


6. It may be granted to abate a 
07 RR | | 


#4» N 


lt os 


LS 


current between Merchants 
and Traders are excepted out of the 
Statute, but not Accounts ſtared, as 


| upon uBill of Exckege, Se, 105 


* 
65 f . 


' Limitation of Eftate. = 


* 


8. 


Where the right Heirs ſhall rake by Li- 
mitation where by Purchaſe, - 257, 


1 5 x 


* 


Etorn thereof ought to be cer- 
not lie where there is a proper 


13232, 236 


vel cauſam ſignificare, whether it will 


* 


t a Fellow to a College, 
and the Return thereof, where good, 
Denied to make one free of a 
Corporation who had ſerved an Ap- 
prenticeſhip, „ 


U- 


— 


ing nominated thereũnto, and not 
yet of the Foundation, 260 


Granted to the Dean and Chapter 


of Weſtzrinſter to admit one to the 
Office of Bailif,,0 281 


og 


©. 


Manllaughter, See Pleading. - 
Martiage. Pee 


After the Death of one of the Parties 


there 


1 368 


*\ 


7. To admit one to a Fellowſhip, — : 
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there ought not to be any Suit in 
the Spiritual Court, to make the 
Mlarriage void, 
2. The }arty may be puniſhed after- 
wards for Inceſt, but the Children 
ſnall not be made Baſtards, 


PMarſhal, Earl, See Pꝛchibition. 
Maſter and Servant, See Robbery. 
| Miſnoſmer pleaded in abatement, 347 


Ponths. 


Where Calendar, 
- 
ſititution for inability, the ſix Months 
- ſhall be accounted from the avoi- 

dance, and not from the time of 
notice to the Patron of the Biſhops 


"Y Murder, See Pardon. 


were they muſt be computed Ley: 
5 


9571 


Ne exeat regnum. 


What it is, and upon what occaſion 


uſed, 


Nonconkopmiſt, See Dilabilſty. 
Non obſtante, See Diſpenlation. 


Wen Yotice, See Alignment. 


1. Of an Aſſignment of a Term need 


not be pleaded, becauſe the Aſſig- 


nor, is only liable by reaſon of the | 


Land, and when he hath parted with 
- that he ought not to be 
longer, . 
2. Leſſee gave Bond to deliver poſſeſ- 
ſion at the end of the Term, the 


182 


182 


Where a Biſhop refuſes to grant in- 


179 


charged 


the Leſſee may give poſſcſſion to the = 
Aſſignee of the Reverſion, and he is 
not obliged to give notice of the 
Aſſignment to the firſt Leſſee, 72,73 
3- The Patron ought to have all con- 
venient notice when his Clerk is re - 
fuſed by the Biſhop, 140 
4. Where a thing falls properly within 
the Knowledg of the Plaintiff there 
notice muſt be given to the Defen- 
dant, otherwiſe not, 230 
5. Where it ought to be given, where 
not, 239 
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— Kut 2 


| 


— 


| 


O. 
„ 
N what place a Fellow of a Col- 
lege ought to take the Oaths 237 
5 239 
Office and Officer, See Bond and 
Ozants of the King. 


Grant of an Office to two ſince the 
Statute, 1 Eliz. ſhall bean Evidence 
that it was granted ſo before 17 

2. A Miniſterial Office may be grant- 
ed to two, but not a Judicial 1s] 

1 os oe ibid. 

3- Grant of the Office of Regiſter to 

the Court of Admiralty, is a Free- 
hold for Life; and tho' they do 
proceed by the Civil Law, yet the 

Right of that Office ſhall be tried ar 

the Common Law 27, 28 

4. The Office of a e qv of a Biſhop 
is likewiſe a Freehold, and the 

Right ſhall be tried at Law 28 


| 


Leſſor aſſigned before that time, yet 


5. Nonuſer of a private Office wich- 
" -— our 


may be deprived o“ 1 
a private re * ſpecial] Pardon. 
Summons to ſhew cauſe, &e. 35,17 „„ 
% Reproachful Lan Dy an 0 El] Wan 
cer, may be a Caule to bind him VV ed by expreſs name, 


— 


(| 


: 


do his Good behaviour, but no for. 5 
fliiture of his Office 34 Parliament. 
8. The Office of a Regiſter of a Biſhop p —Y „ 
may be granted in Reverſion 279 | 1- Upon a Writ of Error returnable 


9. Officer executing a void or ill in Parliament, the Tranſcript of the 
Warrant, is excuſable where the | Record is only removed, 125 


Court hath a general Juriſdiction of | 2. They have not only 


the Cauſe, for this may be a miſtake | - verſe or affirm, but may give 


. 3 nent, 
10. Where a particular Juriſdiction ex- 3+ Upon the Reverſal of a 
ceeds its Authority, the Officer is | of B. R. that Court cannot give a 
liable, becauſe all is void $50 new judgment, for they have exe- 
11. He is favoured in Law as to Exe-| cuted their Authority by giving the 

cution of Proceſs <4 1; firſt Judgment, 7. 
112. Where executing a Proceſs miſ- 4. The Remittitur not being entred in 
awarded, ſhall not make him guilty| B. R. the Parliament gave a new 
of Treſpals 353 Judgment in Ejectment, viz. Quod 
13. Officers of Juſtice have Eſtates for | (the Plaintiff) recuperet terminum 


Life in their Offices at Common having before only ſaid, quod Judi- 
Law £ 1869 cim B. R revocetur, G0. 127 


Made at a Mineral Court at Mendip, Is obliged by Law to give an account 
* viz. That the Defendant ſhould for- of his Faith in Latin when examin- 

feit his Mineral Tools and Goods, ed by the . . 
and be baniſhed from the Hills for | 2. Action brought againſt him 10 


ever, is againſt x 1348 not keeping a Bull and Boar, not 
| Fr ra Tt I | good without alledging that he was 
. Winarp. —4 24 by Cuſtom or Preſcription 
As to the Examination and Inſtitution £ 3 _ 
| of a Clerk, is not a Miniſter but a Perkozmance, See Pꝛomile. 
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: Plea and Pleadings. 
x. Debt againſt an Executor who 
N ſeveral Judgments, and that 


e had not Aſſets n/tra. 
The Plaintiff replied to each Judgment, 


and that they were kept on foot by | 


fraud. 


The Defendant rejoined, and put all | 


the Judgments together, and de- 
nied che fraud, Ge. 64 
2. In Debt for Rent the Defendant plea- 
| ded nil habuit in tenementis; the 
Plaintiff replied, That he demiſed to 


himladtunc plenam haben. poteſtatem, | 


whether good without ſhewing what 
Eſtate, i | 78 
3. Whether a Plea of Conviction of 
Manſlaughter be a good Bar to an 
Appeal of Murder, 
4. Which go to the diſability of a per- 
ſon ought to be very certain, 136 
5. Where Pleas muſt be framed ac- 
cording to the operation of Deeds, 
and not according to the Words, 


_ _ viz, if the Deed is dedit & conceſſat, | 


this is a Grant at Common Law, and 
therefore muſt be pleaded with an 
 Attornment 150 
6, If Tenant for life grant his Eſtate 
to him in Reverſion, this muſt be 
pleaded as a Surrender, 151 
7. If one Joint-tenant makes a Fe- 
offment to the other, this is not 
good at Common Law, becauſe they 
being jointly ſeiſed, one cannot 
make Livery and Seiſin, therefore 
it muſt be pleaded as a Confirma- 
tian, % 
8. If oneJoint-tenant pleads that the 
other conceſſit, tis not good, becauſe 


100 


proper Conveiance, 151 
9. Whcre new matter is offered in a 
Replication, the Plaintiff ought not 


to aver his Plea, 285, 286, 376 
10. Where Seiſin in Fee is pleaded by 
way of Juſtification of an Offence, 
the Defendait muſt ſet forth the 


cially, by way of Excuſe for an Aſ- 
ſault, when he ſhould have pleaded 
the general Iſſue, 404 
12. Where it was not a direct Affir. 
mative, yet held good, 3 
13. Where the Intention was put in 
Iſſue, and yet the Plea held good, 


249 


in tenementis as to the other part, 
makes the Plea double, 254 


Policy of Aſurance, See Action on 
the Cale. 


Pooz. 


tute, and Proof of a Chapel before, 
will not make it a Pariſh in reputa- 
tion, for they muſt have all other 
parochial Rites, 


enough, but tis otherwiſe where the 
Right is in queſtion, 419 
2. Tis otherwiſe alſo in an Action of 


Treſpaſs, for if the Plaintiff will 
„ e 


* N 
55 12 N 


| a Releaſe, and not a Gränt is the - 


to conclude to the Countrey, but 


Commencement of his Eſtate, 346 
11. Where the Defendant pleaded ſpe- 


14. Nil debet as to part, & nil habuit 


Rates made by Officers ſince che Sta- 
157, 158 


Where a Man declares upon his Poſ- 
ſeſſion for a Wrong done, tis well 


_ n 3 
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Which go to diveſt an 
ſtrictly purſued, 


ative. 


* 


Bounded by Act of Parkament, 


* 


, 207 
by affirmative Sta- 


209 
zeſcription” — 


* 


For Eſtovers is not deſtroyed by the 
alteration of the Rooms in the Houſe, 


A ; har” 
2. Where 'tis found by a Verdict lar- 


ger than tis pleaded, yet held good, 
3- To charge the Subject with a Duty, 

. muſt import a Benefit or Recem-· 
pence to him, or elle tis void, 323 


Paivity of 


May be transferred by an Aſſignment 
of a Term for years, Oc. 72 


' Paſuity of Contrad, 


Remainders between the Leſſor and 
the Executor of the Leſſee, notwith- 
ſtanding ſuch Executor hath aſſign- 

r 


Not excluded 


an 


* 


0 


1. To- che Articles where che matter 


n from an Office for Inſuffici- 
ency in the Civil Law, 30, 31 
2. Suggeſtion of a Modu, for Tythes 
_ ofa Water Corn-mill which antient- 
- Jy. had only a pair of Mill. ſtones, 
but of late two pair, yet the Pre- 
ſeription ſhall go to the whole, be- 
cauſe che Mill is the Subſtance, eve. 
3. To the Arches for Proctors Fees 
4. To the Court of the Earl Marſhal 
upon a Libel in the Court of Ho. 
nour againſt the Defendant for mar- 
ſnalling Funerals, 448 
5, To the Court of Aldermen in Lox- 
don about building upon a void 

ſpace of Ground within the City, 
1951 „„ 151,152 
6. Not allowed for calling a Woman 
Whore, unleſs Qath is made, that 


* 
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Where the manner of it muſt be ob- 
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Quo Warrants, 


JHether it may be brought 
againſt particular 1 


or againſt the Body Politick/ 
2. Where the Franchiſes are e 
the Judgment is, quad eætinguantur, 
but when they are abuſed, tis quod 
| Capiantur in manu, Domini Regis, 


was concerning a Deprivation of a 


re 54 56 
3. This 


3. . This n doth not deſtroy 
the mm. FS] 


Js OH nh 


Recognizance. 


— 


| Iven upon a Writ of Etcor, is 


of the Record, and therefore it may | 
be remand into b. R. was Certio- 
rari, 104 
| 


Recoteries, 


Uſes thereof declared, and afterwards 
changed by a ſubſequent Deed, 267 


| Relation, 
Mey 


_ 75 


e 2 Surrender is made, and the 


Party dicth, the Surrendree ſhall af- | 


terwards be admitted for the Land, 


is bound by Relation, ** 
Releaſe, | 


Of all Actions us diem datus, doth | 
not exclude an Action, the Cauſe, 


whereof did ariſe on that day, 182 


Tm r — two, there was a Ver- 


inſt one, and the other 
a Releaſe, and had a Ver- 
| Wy the Plaintiff could not have 


Judgment againſt the ather, for che 


Trover being joint, a Releaſe to one 
diſcharges the other, 380 


Remainder, See Devile. 


| 


taken by it (elf, and is no part | 


. 
* 
1 


Lands of che Wife to Truſtees, dec. 
for the uſe of the Heirs of the Hur. 
band, begorten on the Body of his 


Wife, Remainder to the right Heirs 
of che Husband. 


They had Iſſue a Son who died with. 


out Iſſue. 


| T hen the Wife died, and the Husband 


. ſurvived, there being no particular 
Eſtate to * the contingent Re- 


mainder, it was adjudged for the 
Heirs of the Wife, 155, 156 


2. Where a contingent Remainder is 
void without a particular Eſtate = 
Life to ſupport it, 

3+ Deyiſe to the Father for Life, * 
mainder to his next Heir Male in 
Tail, che Father made a Feoffment 
in fee with Warranty, this deſtroy- 
ed the Remainder becauſe it could 


not velt eo inſtanti the particular 
Eſtate determined, 284 


Rent-Charge, 


Where i it ſhall ariſeout of all theEſtates | 
of the Grantee, 4. 


Replevin. 


For taking bona catalla & averia, the 
Defendant made Cognizance for tak 


ing averia, which did not anſwer the 
whole, therefore void, 402 


Replication, See Pleaving. 


Where tis good in Subſtance to avoid 
a Plea, 78 


Reſcous return thereof held good, 293 
Reſer- 


Baron and Feme joyn in a Fine of the 


elervation. = ; 


— * \ ot” 
"I 


Of Rent ſecundum ratam upon a De- 


miſe at will not good, becauſe no 

time limited, when it ſhall be paid, 
VVV „ 

| n eng ! 


To a Mandanms or Habeas C orpus ou ght 
to be certain, yet a convenient, and 
not a preciſe certainty is well, 34, 


eee, 


1s a bar to the ſame Action for ever ſo 
long as the judgment ſtands in force, 


87 
verſion 


- 4 


For life where a Grant thereof veſts an 
Intereſt preſently, 214 


Bebocation, See Powers, 
BViot, See Jnfozmation, 
| Vobberp. | 


| The Servant was robbed the Maſter 
or Servant may bring the Action, 
; 1 e - | 3033 OY 


/ 


- Sacrament, See Dilability. 


* o 
ry 


Satisfaction. _ 


Leſſer Sum cannot be pleaded 
in ſatisfaction of a greater after 
the day of payment is incurred. 


— 
ominiſtration, 
Err 02. 


” «a 


1. Where the King cannot reſeize 


Scire fac. 


without a Scire fac. + & 
2. Againſt the Bail upon a Writ of 
Error the Judgment being affirmed 


in B. R. you muſt remove the Re- 
cognizance by a Certiorari, 104 
3. It lies upon a judgment aſter a year 
and a day by virtue of the Statute, 
W. 2. „ . 
4. Plea in abatement of a Writ of Er- 
ror depending is not good to a 
Eo nine heb ibid. 
5.Ought not to be to theLords mediate 
and immediate before the Reverſal 
of an Outlawry in Treaſon, becauſe 
the Forfeiture doth not go to them 


but to the King, 366 

6. To repeal Letters Patents, 275 
Severance in Action. 

Where it ſhall be, ; 180 


I. Where there are two Sheriffs of a 
City, and an Information is brought 
againſt one of them, the Venire fac. 
may be well awarded to the other, 


and not to the Coroner, 65 
2. An Action of the Caſe was brought 


againſt him by an Executor for a 
falſe Return made in the life-time of 
his Teſtator, and held good, 403 
3. Debt will not lie againſt him for 
Money levied in execution, 404 


. Statute. 


EM  TheT ABLE. 
I WY” a Toll ue 320 
Statute. 


A % 


1. Where a Penalty is given by a 
Statute to a Proſecutor ſo as he ſues 
within a time preſcribed a Latitat. 
ſued forth is not a commencement 
of ſuch Suit, 130 
2. Statutes muſt have a reaſonable 
Conſtruction. . 


Subſequent Clauſes, See Deeds, 
| Supluſage, | 
Will not make an Indictment ill, 160 
Surrender, See Copyhold. 


CTenant in Tal. 


— 


1. Tenant in Tail who had alſo the 
the Reverſion in Fee makes a Leaſe 
to commence in futuro, the Iſſue in 
Tail levies a Fine which is an ex- 
tinguiſhment of the Tail, and the 
Cognizee of the Fine ſhall never 

avoid this Leaſe, becauſe it ariſeth 
out of both the Eſtates,viz.outof the 

Etſtate - Tail and Reverſion in Fee, 3 


* 


Coll. 


* 


1. For what it was paid at Common 
2. It cannot be exacted of the Sub- 

ject, but when they have a Benefit, 
Wed „„ 
3. There can be no Preſcription for 


4. Leſſee for life or years or Tena nt 
at Will may preſcribe to be exempt- 
ed from To 366 


* 


Tot. 


Againſt the Eſtate of the Teſtator 
doth not die wich his Perſon, 


| 04 
Treſpaſs. 


x. Will lie where a Man hath a poſ- 
ſeſſion, and no property, 392 
2. Treſpaſſer ab initio when a Man 
hathan Authority by a Statute, and 
doth not purſue it, or abuſeth his 
power, . 391 
3. Treſpaſs quare vi & armis, whether 
it will lie againſt the Owner of the 
„„ 187 
+ Treaſon. 

Indictment therein and the words iyſo 
vivente comburentur left out of the 
Judgment for which reaſon it was 
reverſed, 401 


Crovber. 


Will lie for a Bond by the name of 


bona & catalla, viz. de uno ſcripto 
obligatorio, I56 


2. De duobus Garbis Anglice, Sheaves 
of Corn is void, 321 


Tythes. 


FEA | 895 
I, Ought to be paid for fulling Mills, 
y ſhall 


be great or ſmall, according to the 
quantity of Lands ſowed therewith, 
Ooo 184 
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3. A Cuſtom alledged in von Deci- 
mando in a whole Hundred, is void 
without ſhewing that there was a 
"ms © ſufficient Maintenance for the Par- 
ſbion beſides, 336, 340 
43̃. None could claim them before the 
1 uncil of Lateray, becauſe there 
ere no Pariſhes till that time, 337 
J. A Layman cannot preſcribe in now 

© decimando, yet there may be a Cu- 


ſtom to exempt him ſrom Tythes, 


—- | Ä 41 

6. Where they are due of b 

Right, and where by Cuſtom, 341, 

i * 'Tythe of Underwood uſed in a Pa- 

; ri for fencing Corn is ut 

muſt ſhew ther the Tythes are paid 

f en ome aon 

; 8. Preſcription to be diſcharged” of 

| Tythes in a Vill is too particular, 
burt tis 


* 


good in a whole County or 
Hundre 2 
9. For not ſetting them out upon 

Statute of Ed. 6. tis ſufficient for 


aim to declare that he was proprie- 


4 


-” tarius without ſhewing a Title, 422 


* x. Between the Original and the De- 
= . * claration, . „ 
* 2. Between the Declaration, and a 
; Note upon which the Action was 
= brought, for which reaſon a Judg- 
«a ment was reverſed, 10, 411 
5 Aeentre kacias, See Sheriff. 
; 3 Genue. . 
. Demiſe of a Meſſuage in & ſuper ac- 


chvitatem de Hamſted Hill, 76 


| 


| 


Uervia. 


a 


x4 


Where it cureth 
claration, 


the defect of a bad De. 
133, 175, 187, 246 


ö . * 


1. What he is, 
2. When 


1. Hath power eo nomine to hear Ap- 
peals, n 
May deprive without the concur- 
rence of another Perſon, 110 
. If he hath no Authority by the 
Founder to determine offences, yer 
tis incident to his Office, 238 
- Hath no power over a nominee till 


* 


2. 


admitted to the Foundation, 260 
Anttp ot Poſſeſſion, | 


1. Extinguiſheth away, 36x 
2. woe ieth Rents and Commons 

and all Matters of Charges on other 
Mens Lands, but not eafinents fuch 


as light and air, 364, 365 


* 


An Ejectment ſupported by uſage, 14 + 
Ale. 5 


1. Conveyances to Uſes muſt be go- 
verned by the Rules of the Common 
ö 35 
2. Poſſeſſion is transferred by the Sta- 
tute to ſuch Uſes whieh are in be- 
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ing, and not to a poſſibility of an] 2. If the Intention is certain, cho not 

- Vit; © idem fully expteſſed, tis good, © 13 

3. An Agreement between the Parties, HO” 
tho ir doth not operate as a Deed, — Witneſs: 

it will be ſufficient to appoint ang | HP 

fe, 2641. Woman taken away by force, is 


7 


ff. I allowed to be a Witneſs of the Fact, 


_— 
— 


W. I. A Patron is never allowed to be a 


* 85 Witneſs to maintain the Title of his 
Latte. Clerk, | 


qe 17 
3 3. Where the Repair of an Highway 
N O Remedy at Common Law for 


r 


is in queſtion, none ſhall be admit- 
voluntary or permiſſive Waſte ted to be an Evidence, who lives in 


dy Leſſee for Life or Yea, 10 chat Pariſh where the Way is, 49 


 Withernam, | 


1. Cuſtom to have a Way over another | A Capias iſſued out againſt the De- 
Man's Ground to Church or Mar- fendants who entred their Appear- 
ket is good, becauſe it is an Eaſment| ance with the Filizer, and moved 
And no Profit, 365 for a Saperſedeas to the Withernam, 
Leſſee for life or years or Tenant at and offered by their Council to 
- will may preſcribe to have ſuch way, plead Non ceperunt, which they 
becauſe tis only an Eaſement, 366 were ordered to do, and to give bail 
e ar rUate. I, do appear de die in diem, 183 
= lll. e | 9 
2 „ I ess, the Conffruaion thereof, + 
1. A latter Clauſe in a Will ſhall not 3 | | 
de taken in a larger Senſe than] 1. Where the Adverb ( vis. ) ſhall be 
what goes before, as 2 Deviſe to taken Directive or Deſtrictive, 1 41 
his Daughter, upon Condition ſhe 2. Where the Words ( ad bac) doth 
marry his Nephew, & c. Proviſo, if refer only to the time of levying the 
ſhe refufe to marry him at or be Plaint, and not to any thing after- 
| fore ſhe is 2 1 years of age, or in the wards, 1 2 
mean time marry another, (which 3. Where they muſt be taken held, _— 
ſhe did, the Nephew dying at 12.)| ing to the known Acceptation, 186 9 
No theſe words, or in #he T 8 
time marry another, muſt be intend- Writ of Erro, See Erroz. 
ed marrying ſo as to make her in- 1 . -. 
capable of marrying the Nephew, ' | —_— 
; 657568, 331 3 = | = 
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\Printed- 


FS. * Law Books, | 


7 #1. 283 * #8 l ; 33 ; i 3 
H Reports of Sir Peyton Pentris, Knight, 
late one of the Juſtices of the Common 
Pleas, in two Parts: The firſt contain- 
2 © ing Sele& Caſes adjudged in the King's 
Bab, in the Reign of King Charles the 
= Second. The ſecond Part containing Choice Caſes 

a adjudged in the Common Pleas in the Reign of King 

- Charles the Second, and King James the Second, and 

in the three firſt years of his late Majeſty King 

William and the late Queen Mary, while he was a 
Judge in che ſaid Court, with the Pleadings to the 
ſame, with the Allowance and Appeobation of the 
>" Keeper and all the Judges: In Two Volumes, 

io. 2 | 5 
The Second Part of Modern Reports, being a 
Collection of ſeveral Special Caſes, moſt of them 
adjudged in the Court of Common Pleas in the 26th, 
27th, 28th, 29th, and zoth years of the Reign of 
King Charles the Second, when Sir Francis North was 
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King's 


ſeveral Select Caſes in the Courts of Ch 2 + 
earn 


Bench and Exchequer, carefully collected by a 
Hand. Printed 1698. x0 
The Third Part of Modern Reports, being a Col- 
lection of ſeveral Special Caſes in the Court of King's 
Fench, in theſſaſt years of the Reigy of King Charles 
the Second; in the Reign of * ames the Second, 
and in the two firſt you of his late Majeſty : 
Together with the Reſolutions and Judgments 
thereupon. None of theſe Caſes ever printed before, 
carefully collected by a Learned Hand. Printed 1700. 
The $4 Coke's Reports in * fel. 5 
Judge Croke's Reports fol. in 3 Vol. the third Edi- 


= tion, with References to all the late Reporrs. 
1 Hulſtrode's Reports, with new References,  ... 
"= Leonard's Reports in four Parts, with new Refe- 
rences, fot: 2d Edit. 1 . 
The Reports of the Lord Keeper Littleton in the 


time of King charles the Firſt, fol. | . 
Reports in the Court of King Beneh at Weſtminſter, 
from the 12th to the zoth year of King Charles the 
Second, by Joſeph Keble of Grays-Im, Eſqʒ in 3 Vol. fol. 
The Reports of the Learned Judge, Sir Henry H- 
| bart, the fourth Edition corre&ed and amended, fol. 
Reports of ſeveral Special, Caſes in the Court of 
' Common Pleas in the Reign & King Charles the Se- 
cond, by S. Carter of the hmer Temple, Eſq; fol. 
s Keilway's Reports, with new Refences to all the 
_ £2 late Reports, by Jeſeph Waſhington, Elq;. 
 : The Lord Cokes Eleven Reports in French, fol. 
=_ - The Lord Cotes Commentary on Litzleton, fol. 
with many new and large References, which were 


- 5 


r 


4 


| Printed-for, and Sold by Charles Harper at the 
Jower-de-Iuce Oyer- againſt St. Dunſlan s Church in Fleet-ftreer. 


3 4 Chief Juſtice of the ſaid Cout: To which are added | 


| 


eee ee eee eee, ET 


never printed before. The firſt Part of the Inſtitutes. 
— — His Commentary on Magna Charta, 
fel. The Second Part of the Inſtitutes. 5 
Part of the Inſtitutes, fol. | | ; 

— His Juriſdition of Courts, or, 


Fourth Part of the Inſtitutes, fol. 

The Vear Books in Ten Volumes, the laſt Edition 
with new Notes and Tables to them all, fel. 

The Commentary of Edmund Plowden, Eſq; with 
References, whereunta is added his Queries, fel. 
An Aſſiſtance to Juſtices of the Peace for the eaſier 
Performance,of their Duty : The Firſt part contain- 
ing the parrſcular Clauſes of all ſuch Statutes from 
Magna Charts until the firſt of King James the 
Second, that do any ways concern a Juſtice of 
Peace. In the other Part the whole Office of a Ju- 
ſtice of Peace methodically digeſted, with the moſt 
approved Preſidents under proper Heads: To which 
is now added a Table for the reidy finding out the 
Preſidents, with a large Table of the Matters, never 
before printed; by Jeſeph Keble of Greys In, Eſq; 

An exact Abridgment of the Records in the 'Tow- 
er of London, being of great Uſe for all that are con- 
cerned in Parliamentary Affairs, and Profeſſors of the 
Laws of this Realm; Collected by Sir Robert Cotton, 

Kar. and Bar. fol. | 
The Las of Jamaica, in two Parts in fel. with a 
he Scrivener's Guide, being Choice and Ap- 
proved Forms of Preſidents of all ſorts of Buſineſs 
now in Uſe and Practice, in a much better Method 
than any yet printed; being uſeful for all Gentle- 
men, but chieffy thoſe who practiſe the Law. The 
ſecond Edition with Additions. 8 vo. . 

And Exact Abridgment of all the Statutes in force 
and uſe, from the beginning of Magus Charta to 
the end of King James's Reign, begun by Edmund 
Wingate, and continued by Joſeph Naſbingten. In this 
Impreſſion many hundred of falſe References and 
other Errors are corrected. In 8% \ 5 $23 

An Exact Abridgment of all the Statutes of King 
William the Third, in force and uſe ; begun by Jo- 
ſepb Waſbington of the Mdale Temple, Eſq; and ſince his 
Death Reviſed and Continued to the end of the laſt 
Seſſion of Parliament, April 1 ith, 1700. with two 
new tables. 8 | | + | 

Style's Prat. Regiſter, begun in the Reign of King 
Charles the Furſt, conſiſting of Rules, Orders and 
principal Obſervations concerning the Practice of the 
Common Law in the Courts of Weftminfter, particu- 
larly the Kings Bench, as well in Matters Criminal] as 


4 


Civil; carefully continued down to this time. Phe 
Third Edition. In 8 vo. | 
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